REVIEW OF WORK SITE
HEALTH AND FITNESS
PROGRAMS

Clearinghouse Report No. 1

' December 1995




REVIEW OF WORK SITE

HEALTH AND FITNESS PROGRAMS

Clearinghouse Report No. 1

Kenneth Krueger
Personnel Selection Consultant

John Berner, Ph.D
Chief, Standards and Evaluation Services Bureau

December 1995

CALIFORNIA COMMISSION ON PEACE OFFICER STANDARDS AND TRAINING

THE MISSION OF CALIFORNIA COMMISSION ON PEACE OFFICER STANDARDS AND TRAINING 1S TO CONTINUALLY
ENHANCE THE PROFESSIONALISM OF CALIFORNIA LAW ENFORCEMENT IN SERVING ITS COMMUNITIES.



Copyright California Commission on Peace Officer Standards and Training 1995
Published December 1995

*Revised July 1998, Reprinted March. 1999

*This revision reflects only the commissioner’s page and
Preface page with updated Executive Director’s signature.

For information about copies of this publication, contact:

POST Media Distribution Desk
1601 Alhambra Blvd.
Sacramento, CA 95816
916/227-4856

=

e



Rick TerBorch, Chairman

David C. Anderson

Michael T. Carre

Philip del Campo, Ph.D.

Ted Hunt

Thomas J. Knutson, Ph.D.

William B. Kolender

Bill Lockyer

Jan Scully

Kenneth J. OBrien

COMMISSIONERS

iii

Chief
Arroyo Grande Police Department

Sergeant
Los Angeles County Sheriff's Department

Investigator
Orange County District Attorney’s Office

Public Member

Director
Los Angeles Police Protective League

Professor of Communication Studies
California State University, Sacramento

Sheriff

-San Diego County

Attorney General

District Attorney
Sacramento County

Executive Director



- PREFACE

This report was produced in conjunction with the establishment of an information
clearinghouse function within the California Commission on Peace Officer
Standards and Training (POST). The report is intended for use as a resource
document by agencies considering the implementation of an in-service health or
fitness program. It contains the results of a statewide survey of existing California
law enforcement in-service programs, an extensive review of the published
empirical research findings on the costs and benefits of work site health and fitness
programs, and a review of the statutory and case law that bears on the
establishment of such programs. None of the specific programs or program
elements described in this report are endorsed by POST. Rather, all information
contained in this document has been included in the belief that it will assist
agencies in making better informed judgments about local health or fitness program
needs.

POST wishes to thank those agencies that participated in the survey of existing
fitness programs and extends a special thank you to those individuals, both in law
enforcement and in the private sector, who shared their time and expertise in
providing the information which is reflected in this document.

POST is pleased to be able to provide this clearinghouse report as a means of
assisting local law enforcement agencies. In this regard, any guestions that you
may have about this report or the information clearinghouse should be directed to
the POST Standards and Evaluation Services Bureau at (916) 227-4820.

S

KENNETH J. Of BRIEN
Executive Dir¥ctor
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EXECUTIVE SUMMARY

In 1993 the POST Commission directed that an information clearinghouse be
established on health and fitness programs. This document constitutes the first
major clearinghouse publication on this topic, and contains information that is
intended for use by agencies that are either contemplating .adoption of, or currently
have, an in-service health or fitness program.”

The report contains information on the results of a recent survey of agencies in the
POST program, a review of the published research findings on work site
health/fitness programs, and a review of the legal considerations that must be
addressed when designing and implementing a program.

SURVEY OF POST AGENCIES

The survey was conducted to determine the prevalence and nature of existing in-
service fitness programs. Three hundred and fifty-nine of the 560 law enforcement
agencies in the POST program responded (64.1%). A similar survey was
conducted in 1985. Survey findings were as follows:

Prevalence of Programs

Eighty-five of the 359 responding agencies (23.7%) have a program. For
responding police and sheriffs’ departments only, the percentage is 23.2%. By
comparison, 22.8% of the responding police and sheriffs’ departments in the
1985 survey reported having programs.

*Publication of this document represents the latest of several major undertakings by the
Commission directed toward officer health and fitness. In 1985 the Commission established
physical conditioning and testing standards that must be met by all graduates of the Regular Basic
Course {Basic Academy Physical Conditioning Manual, Sacramento, CA: California Commission on
Peace Officer Standards and Training, June 1990). In 1986 the Commission published a report on
the status of work site fitness promotion programs in the public and private sectors, and
disseminated the report to all agencies in the POST program (Brown, D.E., Krueger, K.G., and
Berner, J.G., Fitness Promotion Programs in Law Enforcement: A Review of Current Practices,
Sacramento, CA: Commission on Peace Officer Standards and Training, 1986). More recently, the
Commission developed and field tested a voluntary fitness promotion program in five California
agencies. The program was recently modified and is available from POST upon request (Krueger,
K.G., and Berner, J.G., In-Service Physical Fithess Program: Officer’s Manual and Coordinator’s
Manual, Sacramento, CA: Commission on Peace Officer Standards and Training, 1992).
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Comparison of Current and 1985 Programs

® Sixty-five percent of all current programs are voluntary; whereas in 1985 the
majority of programs {57%) were mandatory.

® Medical examinations are included in 61% of current programs compared to
37% of 1985 programs.

. ® Exercise programs are more common in current programs {41%) than in
1985 programs (22%).

® Health education is more common in current programs (19%) than 1985
programs (4%), and almost exclusively a part of current voluntary programs.

Features of Current Programs

Program Incentives

@ 83% of all programs have some type of incentive (negative or positive); 71%
have positive incentives; 31% have negative incentives. Positive incentives
are part of 76% of voluntary programs and 62% of mandatory programs;
negative incentives (i.e., negative incentives, or deterrents) are contained in
only 4% of voluntary programs, but 81% of the mandatory programs.

® The most common positive incentives are cash (38% of all programs), paid
time off (28%), authorization to work out on duty (19%) and paid gym/spa
membership fees (19%). The average cash incentive is 2.9% of salary per
year; paid time off averages 40 hours per year; average time allowed to

work out on duty is 2.5 hours per week; average gym membership fees are
$360. .

® The most frequently occurring negative incentives are loss of job {(30%)
' (though no one has lost a job for failure to meet program requirements), and
some form of job restriction (16%); 90% of programs with negative
incentives are mandatory programs.

® In 60% of the programs that provide some type of incentive, participants
must pass a test to achieve/avoid the incentive; 10% require participation in
some type of exercise activity in order to achieve/avoid the postive/negative
incentive.

Tvpes of Physical Ability Tests

@ Nine of the 53 programs that have tests use work sample tests (17%); 72%
use adult fitness type procedures.
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Other Findings

Mandatory programs have been in existence an average of 7.3 years;
voluntary programs an average of 4.9 years. For both program types, those
with health-related fitness assessments have been in existence, on average,
the longest (6.1 years for voluntary programs; 7.7 years for mandatory
programs).

54% of the prograrhs were initiated by the office of the Chief or Sheriff;
20% by the City or County administration; 18% by the Police Officer or
Deputy Sheriffs’ Association.

Improving officer health/fithness was the factor most often cited for program

. adoption (67% of programs), followed by reducing on-duty injuries and

related workers’ compensation claims {(49%), improving job performance
(45%), reducing disability retirements (40%) and reducing sick leave usage
(20%).

65% of the programs are administered in house; 36% utilize outside
resources (hospitals, fitness firms, etc.).

8 programs have been challenged by program participants; 4 were
challenges to denied workers’ compensation claims for injuries sustained in
the program (in all instances workers’ compensation was awarded).

52% of the programs are staffed by one or more officers (range is one-tenth
of an officer to 20 full-time officers per year); exercise equipment is provided
in 47% of the programs; some type of facility, usually a workout room, is
provided in 41% of the programs; 8% of the programs provide time off to
exercise, and another 8% provide paid gym memberships.

44% of programs reported at least one program-related injury; over twice as
many mandatory programs as voluntary programs reported injuries (69%
versus 31%); programs with a testing component were over three times as
likely to report injuries compared to programs that do not test (55% versus
18%); and 63% of job-related programs reported injuries compared to 51%
for health-related programs. '

55% of all the injuries were minor sprains and bruises; 45% were serious,
requiring significant time off for recovery; 60% of all the serious injuries
occurred in mandatory programs.

48% of programs with a fithess component consider any injury related to the
program to be compensable under workers’ compensation; 16% consider an
injury to be work related if it occurs while the officer is on-duty or is
participating in the fitness test component of the local program; 6% cover
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off-duty injuries provided they are sustéined while participating in an
approved exercise plan; 25% do not cover any type of injury.

20 agencies with programs are attempting to assemble program evaluation
information; most of the information is either informal or not yet available.
The most frequently tracked information is sick leave usage, use of depart-
ment funded gym memberships, health status measures such as blood
pressure, resting heart rate, percent body fat, and oxygen uptake, and the
cost of program-related workers’ compensation claims. In general, these
agencies have found that sick leave decreases shortly after program
implementation. '

The more formal evaluations that have been conducted have produced mixed
results:

° A department with 53 officers reported a three-year savings of
$376,000.
o Program-related injuries costing $2.7 million over a three-year period

resulted in a large department (over 1000 officers) replacing a
mandatory program with a voluntary program.

® Two other agencies (45 officers and about 1000 officers) with long
standing mandatory job-related fitness testing programs have reported
unacceptable levels of program-related costs due to injuries.

° Similarly, a department with 54 officers reported a one-year reduction
in workers’ compensation claims and related costs totalling $69,000
upon replacing its mandatory program with a voluntary program.

e A department with 10 officers reported'that its injury rate has
decreased since instituting a mandatory program (no figures provided).

® Two departments (19 officers and 154 officers) reported that based
on informal observations, sick leave and time off for injuries have
decreased since institution of their programs (no data provided).

e - One agency (84 officers) reported that it saved a net $58,000,
including $90,000 in workers’ compgensation costs, in the year
following implementation of a voluntary "Disability Avoidance
Program" that contained fitness and psychological counseling as well
as incentive pay for meeting certain exercise targets.

° By far the largest agency that has had a mandatory program in place
for some time is the California Highway Patrol. They report that both
disabling back injuries and incidents of coronary heart disease have
decreased since adoption of the program approximately ten years ago.
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However, they also report unanticipated costs due to program-related
injuries.

@ The most commonly mentioned program strength was improved officer
health (36% of respondents); the most commonly mentioned program
weakness was failure to reach those who most need the program (36% of
respondents).

The 75 responding agencies that have a program are listed in Appendix B. The
agencies are grouped by whether their programs are mandatory or voluntary, and
the following information is provided for each program: (1) the type of fithess
testing conducted (if any), (2) the types of positive and negative program
incentives {(if any), (3) the overall program type (CHP model, exercise program only,
etc.}, and {4) the name and phone number of a person who can be contacted for
additional information.

REVIEW OF PUBLISHED LITERATURE

Over 400 health and fitness articles were reviewed, including several that are
themselves reviews of the literature. The vast majority of the published research is
on private sector programs, which are almost exclusively voluntary in nature.

Although extensive, the published literature contains few studies that permit
definitive conclusions about the effects of work site fithess programs. These
shortcomings aside, there is general consensus among the "experts" that in the
short term, those who participate in voluntary work site programs exhibit improved
health and reductions in absenteeism, turnover and medical care costs. It is also
generally reported that initial participation rates in such programs vary from 20% to
30%, drop below 10% within six months, and that those who continue beyond
this time are often individuals who would continue to be physically active
irrespective of their participation in a work site program.

Very little is known about the long-term effects of work site programs, although at
least one noted author (Shephard, 1992) has cautioned that savings resulting from
a healthier work force may be offset by increased retirement costs due to longer
life expectancies. 4 '

LEGAL REVIEW

The review of the statute and case law focused on four major areas: agency
liability for the actions of officers whose physical training is not adequate;
protections offered to fitness program participants under federal and state
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nondiscrimination in employment laws; workers’ compensation for program-related
injuries; and the impact of collective bargaining requirements on work site fitness
programs. The general findings were:

Law enforcement agencies can and have been held liable for injuries to
others as a result of officers not being in adequate physical condition.

Any injury sustained by an officer who participates in an agency-
sponsored program is covered by workers’ compensation, regardless
of whether the program is voluntary or mandatory, and regardless of
whether the injury occurs on duty or off duty, if it can be shown that
the officer reasonably believed that the actnvnty resulting in the injury
was expected by the agency.

If challenged, any agency-sponsored fithness program that adversely
affects an officer’s terms and conditions of employment must be
shown to be job related and consistent with business necessity. Such
challenges may be made on the basis of race, religion, color, national
origin, gender, age, or physical handicap.

Any medical information collected from participants in an agency-
sponsored program must be job-related and consistent with business
necessity, must be collected and maintained on separate forms, and
must be treated as confidential.

Fitness program standards based on separate norms defined by race,
gender, etfc., are prohibited pursuant to the 1991 Civil Rights Act.
(Many tests of general physical fitness are scored on the basis of
separate norms by gender group and/or age group.)

Mandatory or voluntary health and fitness programs that have positive
or negative financial incentives affecting wages, hours or other terms
and conditions of employment are subject to the meet and confer
requirements of the Meyers-Milias-Brown Act. '

An extensive reference list is provided for persons seeking information beyond that
summarized in the report.
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CALIFORNIA LAW ENFORCEMENT AGENCY
IN-SERVICE PHYSICAL FITNESS PROGRAMS

A survey was conducted of all law enforcement agencies in the PQOST program to
determine the prevalence and nature of existing in-service physical fithess
programs. A similar survey was conducted in 1985. This section summarizes the
results of the current survey and contrasts the results with those obtained in 1985.
The 359 agencies that responded to the current survey are listed in Appendix A."

Prevalence of Programs

Eighty-five of the 359 responding agencies (23.7%) have a program. For
responding police and sheriffs’ departments only, the percentage is 23.2%. By
comparison, 22.8% of the responding police and sheriffs’ departments in the
1985 survey reported having programs. Thus, the prevalence of programs has
remained essentially unchanged since 1985.

Comparison of Current and 1985 Programs

Table 1 provides comparative information on current and 1985 programs. The
table shows frequency information for the three major fithess program components
of fitness assessment, fitness intervention, and health education. (See Appendix C
for a discussion of these components as well as definitions of the many terms used
in the health and fitness literature.) The results are reported by survey year for (1)
all programs, (2) voluntary programs only (i.e., program participation is voluntary),
and (3) mandatory programs only. As shown in the table, 65% of all current
programs are voluntary, whereas in 1985 the majority of programs (57%) were
mandatory. With respect to different program components the findings were as
follows:

Fitness Assessment: Medical examinations are included in 61% of current
programs compared to 37% of 1985 programs, and are more prevalent in
current mandatory programs (81%) than in current voluntary programs
(45%), whereas just the opposite was the case in 1985 (part of 22% of
mandatory programs and 56% of voluntary programs).

The current survey was completed in 1994. The findings are based on a survey response
rate of 64.1% for all law enforcement agencies in the POST program, and 78.4% for police and
sheriffs’ departments exclusively. By comparison, the response rate for the 1985 survey of police
and sheriffs’ departments was 80.8%. In both surveys, all responding agencies with a program
were contacted by phone to obtain detailed information about the program.
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Comparison of Current and 1985 Programs*

Table 1

All Voluntary Mandatory
Programs Programs Programs* ¥
Agencies with Programs Current | 75 49 (65%) 26 (35%)
1985 | 54 - 23 {43%) 31 (57%)
P e

Program Components % of all % -of % of
Programs Voluntary Mandatory
Fitness Assessment
Medical Exam Current | 48 (61%) 22 (45%) 21 { 81%)
1985 | 20 (37%) 13 (b7%) 7 (.23%)
Physical Ability Tests Current | 53 (71%) | 27 (55%) | 26 (100%)
' 1985 | 28 (62%) 5 (22%) 23 ( 74%)
Job-related * * * Current | 16 (30%) 4 (15%) 12 { 46%)
1985 | 12 {43%) 0 ( 0%) 12 ( 52%)
Health-related*** Current | 37 {(70%) | 23 (85%) | 14 ( 54%)
1985 | 16 (67%) 5 (100%) | 11 ( 48%)
Fitness Interventions
Weight Control Current 5 (7%) 3 ( 6%) 2 { 8%
1985 | 2 (4%) 0 ( 0%) 2 { 6%)
Exercise Programs Current | 31 (41%) 20 (41%) 11 { 42%)
1985 12 (22%) 9 (39%) 3 ( 10%)
Smoking Cessation Current | 8 (11%) 5 (10%) 3 ( 12%)
1985 | N/A
Stress Reduction Current b (7%) 4 ( 8%) 1 { 4%)
1985 | N/A
Alcohol Abuse Current { 6 (8%) 4 ( 8%) 2 ( 8%)
1985 | N/A
Health Education Current [ 14 (19%) |12 (24%) 2 { 8%)
19851 2 ( 4%) 2 ( 9%) 0 ( 0%)

Eleven state agencies reported that they have the same program and were treated
as a single agency for purposes of reporting the survey results,
Seventy-seven percent of current mandatory programs are mandatory for all officers

officers; 19% are mandatory for non-management personnel only; 1 program is

mandatory for the ranks of lieutenant and above.
Percentages for job-related and health-related programs are based on number of

* X H ¥

programs with physical ability tests: 53 current programs versus 28 in 1985.



Physical abilities tests are included in 71% of current programs compared to
52% of 1985 programs, and continue to be more common in mandatory
programs than voluntary programs; health-related tests are common in
current programs (70% of all physical abilities tests), whereas there was a
near even split between health-related tests and job-related tests in 1985;
health-related tests continue to be more prevalent among voluntary programs
than mandatory programs.

Fitness Interventions: Exercise programs are more common in current
programs (41%) than in 1985 programs (22%); other fitness interventions
are far less common (i.e., weight control, smoking cessation, stress
reduction, and alcohol abuse prevention).

Health Education: More common in current programs (19%) than 1985
programs (4%); almost exclusively a part of current voluntary programs.

Features of Current Programs

Appendix B lists each of the 75 responding agencies that have a program. The
agencies are grouped by whether they have mandatory or voluntary programs, and
for each program the following information is provided: (1) the type of fitness
testing conducted (if any), (2) the types of positive and negative program
incentives (if any), (3) the overall program type (CHP model, exercise program only,
etc.), and (4) the name and phone number of a person who can be contacted for
additional information.

Program Incentives

Table 2 summarizes the findings on program incentives. Inspection of the table
shows that 62 of the 75 surveyed fitness programs (83%) have some type of
incentive (negative or positive). Overall, 71% of the programs contain positive
incentives, 31% contain negative incentives, and 17% have both positive and
negative incentives. While positive incentives are part of 76% of voluntary
programs and 62% of mandatory programs, negative incentives (i.e., negative
incentives) are contained in only 4% of voluntary programs, but are present in
81% of the mandatory programs.

The most frequent positive incentives are cash (38% of all programs), paid time off
{28%), the ability to work out on duty {19%) and paid gym/spa membership fees
(19%). The average cash incentive is 2.9% of salary per year (range = $100 per
year to 12% per year?). Paid time off averages 40 hours per year {range = 16 to
programs offering positive incentives are voluntary programs.

20One agency reported that officers with over 19 years service can earn 2 percent per year
through their 25th year for a total of 12%.
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104 hours per year). The average time allowed to work out on duty is 2.5 hours
per week (range = 1 to 4 hours per week). Average gym membership fees are
$360 a year (range = $240 to $600 a year). Seventy percent of

The most frequently occurring negative incentives are loss of job (30%), and some
form of job restriction {16%), such as loss of eligibility for promotion, salary
increases, special assignments, overtime and transfer. Ninety percent of programs
with negative incentives are mandatory programs. No agency has yet terminated
the employment of an officer for failing to meet program requirements.

While not shown in Table 2, in 60% of the programs that provide some. type of
incentive, participants are required to pass a test to achieve/avoid the incentive,
and 10% require officers to participate in some type of exercise activity in order to
achieve/avoid the positive/negative incentive.

Types of Physical Ability Tests

As reported earlier, 53 of the 75 programs (71%) include physical ability testing.
Nine of the 53 programs that have tests use work sample tests {17%), and 5 of
these use the POST Basic Academy Work Sample exit test.® Seven of the 53
programs {13%) use the California Highway Patrol test procedure, which is
comprised of fitness-type tests that are empirically related to a series of work
sample tests. A comparison of the POST Basic Academy Test and the CHP Test
Battery is shown in Table 3.

In contrast to job-related tests, 72% of the programs with a fitness testing
component use adult fitness type procedures, and one agency uses both a work
sample test and an adult fitness battery.* A breakdown of the specific test events
used in the various programs is shown in Table 4. The events are listed separately
by test type (i.e., work sample versus adult fitness). As shown in the table, the
most common fitness-type events are sit and reach (82% of fitness-type tests),
body fat (67%), sit-ups (58%), 1.5 mile run (44%), and push-ups (42%).

Medical Examinations

Medical examinations are a part of 61% of the programs. More significantly,
medical examinations are required in 76% of those programs that have
physicaltesting, up sharply from 26% in the 1985 survey. In 64% of programs
with a medical screening component, a full medical exam is given only if indicated
by a pre-screening procedure, such as resting heart rate/blood pressure, age, or the
response to a pre-exercise readiness questionnaire. In 12% of the agencies with
programs, a periodic medical exam is provided or required apart from the program,
usually as part of a negotiated benefit.

? Work sample tests consist of events that simulate actual job (i.e., work) tasks.

* Officers are required to take a work sample test twice each year but may opt to take an
adult fitness battery in lieu of the work sample.



Table 3

Comparison of POST Work Sample Test and CHP Test Battery
(Job-Related Fitness Assessment Procedures®)

POST Work Sample Test®

CHP Job-Related Generic Test’®

RUN 99 YARDS, GOING AROUND, OVER

obstacles or over tall obstacles)

OR BETWEEN OBSTACLES (but not under

PEDOL - Pedal a bicycle ergometer for 2
minutes. Measures energy capacity to run
500 yards in 2 minutes.

RAPIDLY DRAG A NONRESISTING
PERSON 32 FEET (no assistance from
others)

SIDE STEP (13 crossings in 10 seconds).
Measures ability to sprint 100 yards in 20
seconds or less

RAPIDLY CLIMB A 6-FOOT CHAIN LINK
FENCE HAVING FOOTHOLDS OR
HANDHOLDS

STANDING LONG JUMP {minimum of 60
inches). Measures ability to sprint 100
yards in 20 seconds or less

RUN 500 YARDS (equivalent to 1 lap plus
60 yards of a standard running track;
continuous run with few or no obstacles)

TRUNK STRENGTH (minimum 113
pounds}. Measures ability to carry a
stretcher up a 30% grade for 75 feet in 44
seconds

RAPIDLY CLIMB A 6-FOOT SOLID FENCE
HAVING NO FOOTHOLDS OR
HANDHOLDS

UPPER BODY BATTERY OF 3 TESTS
{shoulder adduction, grip strength, and a
T-minute arm test on a bicycle ergometer).
Measures ability to carry a stretcher up a
30% grade for 75 feet in 44 seconds

Program Implementation Issues

Agency representatives were asked when and how their programs came into being,
and whether any particular problems were encountered during the implementation
process. The significant findings of these inquiries are described below.

> See Appendix C for definition of job-related fitness assessment procedures.

¢ See Basic Academy Physical‘Conditioning Manual, Sacramento, CA: California
Commission on Peace Officer Standards and Training, June 1990. ‘

7 See California Highway Patrol Physical Performance Program, HPM 70.9. Sacramento, CA:

California Department of Highway Patrol, 1984.

8 Percent body fat, resting heart rate and blood pressure are also taken but for information

only.




Table 4

Contents of Fitness and Work Sample Test Batteries

Fitness battery Work sample battery

(N = 45) N % (N = 9) N %
1.5 mile run* 20 44% | Wall climb 8 89%
12 min run* 2 4% Dummy drag (165 |bs) 9 100%
Push-ups* : 19 42% | Foot chase 9 100%
Pull-ups 2 4% Obstacle course 8 89%
Sit-ups * 26 - 58% | Chain link fence climb 5 56%
Trunk flexion (Sit and 37 | 82% |

Reach}*

Body fat* ‘ . 30 67%

Bench press* ' 7 16%

Step test* 10 22%

Oxygen uptake (Treadmill or 13 29%

bike ergometer)*

Stair run i 2%

Height/weight ratio 2 4%

Shuttle run | 3 7%

Long jump/Vertical jump* 8 18%

Grip strength* 11 24%

Shoulder adduction* * 7 16%

PEDOL bike test** 7 16%-

Side step** 7 16%

Dynamic or Wingate arm 9 20%

tests* *

Wall slide hold 3 7%

%

A reference for obtaining protocol is given in Appendix C.

** Protocol is in CHP program, see footnote 7.

When Were Programs Implemented? Four percent of the programs were initiated
prior to January 1, 1980; 20% between January 1, 1980 and December 31, 1984;
28% between January 1, 1985 and December 31, 1990; and 43% began their




programs after January 1, 1990.° Average program length (in years) is shown by
program type (i.e., voluntary and mandatory) in Table 5. As indicated in the table,
mandatory programs have been in place an average of 7.3 years; voluntary
programs an average of 4.9 years. For both program types, thase with health-
related fitness assessments have been in existence, on average, the longest (6.1
years for voluntary programs; 7.7 years for mandatory programs).

Table 5

Tenure of Programs by Type of Program

Voluntéry Mandatory Total
Type of Fitness Program Avg Avg Avg
: Yrs N | Yrs N | Yrs N
Exercise Program only, no tests 3.9 8 0 | 3.9 8
Health-related Fitness Assessment 6.1 25 | 7.7 15 | 6.7 40
Job-related Fitness Assessment 1‘.7 3 6.8 11 | 5.6 14
Wellness Progrém 3.5 9 0 |35 9
Totals (4.9 |45 |7.3 26 | 5.8 71

How Were Programs Initiated and Implemented? Fifty-six of the 75 agencies knew
how their programs were initiated. A breakdown of who initiated these programs
is shown in Table 6. Over half (54%) of the programs were initiated by the Office
of the Chief or Sheriff. The next most frequent points of program origination were
the City or County administration (20%), and the Police Officer or Deputy Sheriffs’
Association (18%). By comparison, in" 1985, agencies most frequently reported
that programs were initiated either by individual officers (40%) or by the
Chief/Sheriff (37%).

Steps Taken to_Implement Programs. Although no clear trend emerged, the most
commonly reported steps taken to implement the programs are shown in Table 7.
Also shown are comparative data from the 1985 survey. The results are very
similar for the two survey periods.

® Implementation date was unknown for 5% of the programs.
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Table 6

Who Initiated Programs (N =56)"°

Point of Initiation N Percent
Officers’ Association {Police or Sheriff) 10 18%
Chief’s or Sheriff's office 30 54%
City or County Administration 11 20%
Joint effort between Dept. and Association 3 5%
Private business 2 4%
Table 7

Steps Taken to Implement Fitness Programs

Current 1985
Implementation Steps {N=56) (N=54)

Survey existing programs in other departments 35% - 36%
Seek the support of local union or association 36% 32%
Seek the support of city/county administration : 31% 34%
Meet with fitness consultants/professionals 23% 21%
Contact POST to obtain information 17% N/A
Contract with a gym or fitness group 15% 15%
Survey employees to determine level of interest in a program 9% 19%

Factors Which Influenced Choice of Program Type. The dominant factor
influencing the type of program chosen was cost, with 70% of those contacted
reporting cost to be a major consideration. By contrast, in 1985, three factors
played about equal roles: job-relatedness, ease of administration and success in
other departments. '

% Source of initiation unknown for 19 programs.
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Program Goals. Factors (or goals) cited as providing the impetus to implement a
program are shown in Table 8. Improving officer health/fitness was the factor
most often cited for program adoption (67% of programs), followed by reducing
on-duty injuries and related workers’ compensation claims (49%), improving job
performance (45%), reducing disability retirements (40%) and reducing sick leave
usage (20%). The factors cited most frequently in 1985 were divided about
equally between reducing disability retirements, reducing on-duty injuries, and
employee interest.

Table 8

Factors Influencing Decision to Implement Program

Goal/Factor | N %
Improve officer health/fitness 50 67%
Reduce on-duty injuries/workers’ compensation claims 37 49%
Improve job performance 34 45%
Reduce disability retirements 30 40%
Reduce sick leave usage 15 20%
Employee interest 8 11%
Improve morale 6 8%
Reduce exposure to vicarious liability 2 3%
Local critical incident (hear;t attack, fights) 2 3%
Improve public image 2 3%
Goals not articulated 1 1%

Role of Local Association. The local police officer/deputy sheriffs’ association
played a positive role in the implementation of 65% of the programs -- proposing
the program in 10 instances, actually designing the program in two, and showing
support or encouragement in 35 others. The local association played no role in
implementation in 23 programs and resisted the program in two. )

Participation Rates in Voluntary Programs

Representatives from agencies with voluntary programs were asked what
percentage of their eligible officers actually participate in the program. Only 35 of
the 49 agencies with voluntary programs were able to respond, and of those who
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did respond, the vast majority provided estimates that could not be confirmed by
actual records."” Thus, the information should be reviewed with caution.
Nonetheless, since the representatives who provided the estimates were generally
confident in their ability to provide accurate "guesses,"” the results are reported, by
program type, in Table 8. The average reported participation rate was 48% for all
program types and ranged from a low of 45% for programs with health-related
fitness assessments, to a high of 69% for two job-related fitness programs. These
participation rates are considerably higher than the 20% rate which is consistently
reported in the published literature on private sector work site health and fitness
programs. ‘

Participation rates were also reviewed from the standpoint of how long the
programs have been in operation. No clear trends were found.

Table 9

Participation Rates in Voluntary Programs

. Percent of
Eligible

Type of Fitness Program Participating

. % N

Exercise Program only, no tests 46% 7
Health-related Fitness Assessment 45% 21
Job-related Fitness Assessment 69% 2
Wellness Program ' 50% b
Totals | 48% 35

Program Administration

Sixty-five percent of the programs are administered in house. Thirty-six percent
utilize outside consultants to administer or assist in the administration of the
program, 30% of which are hospitals, 26% are fitness firms and 22% are
professional consultants. The majority of programs that utilize consultants are
based on health-related concepts (81%) as opposed to programs based on job-
related tests.

** The primary reasons given by those who did not respond were "The program just
started,” "We never collected this kind of information," and "All program data is confidential."
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Legal Challenges

Eight formal challenges have been made against agencies with fitness programs.
Four were for workers’ compensation stemming from injuries sustained in the
program. In each instance, the injured individual was awarded workers’
compensation benefits. Another agency prevailed over the complainant at a civil
service hearing in which a new hire was denied bonus points as part of an
incentive-based fitness program. A sixth agency was challenged at the time the
mandatory program was instituted. However the challenge was to the program as -
a "meet and confer” issue and not to the validity of the test or any part of the
program itself. The matter was resolved when the agency entered into a contract
with the challenging association. A seventh agency was challenged on the validity
of the CHP program for probation officers. However the program was
discontinued before the issue was resolved. The final challenge, which has not -
been resolved, is by an officer over 40 years of age who participated in a voluntary
program. The challenge concerns the appropriateness of a medical pre-screen for
officers over 40 years of age as well the use of gender based standards in the 1.5
mile run (i.e., different standards for men and women).

Agencies were asked if special procedures were developed to handle program-
related grievances. No special procedures were reported. All agencies treat
grievances related to their programs on a case-by-case basis according to the
normal procedures contained in the contract between the employee association and
the city or county.

Resources Devoted to Program Operation

Fifty-two percent of the programs are staffed by one or more officers (range is one
tenth of an officer to 20 full-time officers). Exercise equipment (such as weights
and exercise bikes) is provided in 47% of the programs; some type of facility,
usually a workout room, is provided in 41% of the programs. Eight percent of the
programs provide time off to exercise, and another 8% buy paid gym memberships
for their participants.

Program-Related Injuries

Forty-four percent of the agencies with programs reported at least one program-
related injury. Over twice as many mandatory programs as voluntary programs
reported injuries (69% versus 31%), and programs with a testing component were
over three times as likely to report injuries compared with programs that do not
have any type of physical ability test (55% versus 18%). Finally, 63% of job-
related programs reported injuries compared with 51% for health-related programs.

While nearly 55% of all the injuries reported were minor sprains and bruises, 45%
were serious, requiring significant time off for recovery. Twenty-seven percent of
the programs that experienced injuries reported serious foot/knee/ankle injuries
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which took the injured officer off the street for up to six months. Eighteen percent
reported unspecified serious injuries, including injuries requiring surgery, which
again took officers off the street for significant time periods. Three agencies
reported serious back injuries, including one career ending back injury; one agency
reported a fractured skull and one other reported a career ending heart attack.
Sixty percent of all the serious injuries occurred in mandatory programs.

Program-Related Injuries and Workers’ Compensation

Eighty-four percent of the programs have either a fithess component or an exercise
component.'? Representatives from the agencies with these programs were asked
whether injuries sustained in the program were covered under workers’
compensation. Forty-six percent consider any injury related to the program to be
compensable under workers’ compensation; 16% consider an injury to be work
related if it occurs while the officer is on-duty or is participating in the fitness test
component of the local program; 6% cover off-duty injuries provided they are
sustained while participating in an approved exercise plan; 25% do not cover any
type of injury; and three respondents were unsure whether a workers’
compensation claim would be approved. ‘

Program Evaluation

Twenty of the agencies with programs indicated that they are attempting to
assemble program evaluation information. Unfortunately, most of this information
is either informal or not yet available. Moreover, the type of information collected
varies. The most frequently tracked information is sick leave usage, use of
department funded gym memberships, health status measures such as blood
pressure, resting heart rate, percent body fat, and oxygen uptake, and the cost of
program-related workers’ compensation claims.’ In general, these agencies have
found that sick leave decreases shortly after program implementation.

The more formal evaluations that have been conducted have produced mixed
results:

A department with 53 officers reported a three-year savings of $376,000;"

*2The other 16% are weliness programs that promote health through educational and
various health intervention strategies, such as smoking cessation and low-back injury prevention
seminars.

3Workers’ compensation considerations are discussed on pages 42-45.

Savings were for a city-wide employee assistance program that includes mandatory
medical screening for all employees, and mandatory physical testing for police and fire department
personnel.
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Program-related injuries costing $2.7 million over a three-year period resulted
in a large department (over 1000 officers) replacing a mandatory program
with a voluntary program;

Two other agencies (45 officers and about 1000 officers) With long standing
mandatory job-related fitness testing programs have reported unacceptable
levels of program-related costs due to injuries;

Similarly, a department with 54 officers reported a one year reduction in
workers’ compensation claims and program administration costs totalling .
$69,000 upon replacing its mandatory program with a voluntary program;

A department with 10 officers reported that its injury rate has decreased
since instituting a mandatory program (no figures provided);

Two departments (19 officers and 154 officers) reported that based on
informal observations, sick leave and time off for injuries have decreased
since institution of their programs (no data provided); and

One agency (84 officers) reported that it saved a net $58,000, including
$90,000 in workers’ compensation costs, in the year following
implementation of a voluntary "Disability Avoidance Program" that contained
fitness and psychological counseling as well as incentive pay for meeting
certain exercise targets.

By far the largest agency that has had a mandatory program in place for
some time is the California Highway Patrol. They report that both disabling
back injuries and incidents of coronary heart disease have decreased since
adoption of the program approximately ten years ago. However, they also
report unanticipated costs due to program-related injuries.

Program Strengths and Weaknesses

When asked about the strengths and weaknesses of their programs, agency
representatives responded with the variety of answers shown in Table 10. Overall
75% of the agencies were able to identify what they considered a clear program
strength and/or weakness. It is interesting to note that the most common strength
and the most common weakness are both related to officer health. Thirty-six
percent said the major strength was the program’s ability to improve officer health,
and another 36% said that the program’s inability to reach those who need it was
their program’s major weakness. Consistent with this theme, another 14%
indicated that participation rate was their major weakness. Improving officer health
was reported as a strength with twice the frequency as money {18%) or improved
morale (14%), which were the next most frequently mentioned strengths. The fact
that the program was job-related was seen as a major strength by 13% of respon-
dents. Other frequently mentioned program weaknesses were injuries (16%) and
lack of accountability or control over what program participants are doing (16%).
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Table 10

Program Strengths and Weaknesses (N = 56)

Program Strengths N (% ) Program Weaknesses N{ %)
Improves officer health status 20 (36%) Doesn’t reach those who need it 20 (36 %)
Money given as incentive 10 (18%) Program produces injuries 9 {16%)
Improves morale 8 (14%) l.ack of accountability 9 (16%)
The program is job-related 7 (13%) | Low participation rate {inadequate 8 (14%)

incentive - no money, poor facility)
The program is voluntary 3 ( 5%) || Fitness standards are too low 4 { 7%)
The workout facility is nice 2 ([ 4%) | Fitness measures are unreliable 3 { 5%)
Other strengths 6 (11%) Lack of evahluation component 2 ( 4%)
Operating costs are too high 1 (2%)

Program Recommendations

Representatives from each agency with a fitness program were also asked to
provide recommendations for persons from other agencies who are seeking to

implement a fitness program. The most common responses to this question were:
get a commitment, at the very beginning, from the local police officer or deputy
sheriffs’ association (18%); conduct research including a needs assessment in
order to identify program goals and alternative ways of reaching them (15%); make
the program mandatory with job-related tests (15%); make the program friendly,
voluntary and offer monetary incentives (15%); utilize professional vendors and
facilities to run the program and/or to train staff {9%); focus on overall health and
wellness (7%); and avoid sanctioning off-duty activities that could lead to injury

(5%).
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LITERATURE REVIEW

A vast number of articles on work site health promotion programs have been
published since POST last reviewed this literature in 1985. Articles range from
simple descriptions of local programs to complex discussions involving the
application of various economic statistical models to health and fitness program
data. As was the case in the 1985 review, POST's present effort focused upon
those aspects of the fitness literature thought to be of most interest to law
enforcement, namely the relation of work site fitness programs to productivity
{(absenteeism), on the job injury rate, medical cost containment, health and fitness
status, and psychological well being. Findings with regard to each of these areas,
as well as the problem of "exercise adherence,” are summarized below. Readers
interested in more detailed information are referred to Appendix D, which contains
a collection of research notes used to prepare this section.

In 1985 it was found that the overall available evidence in support of the '
effectiveness of fithess promotion programs to achieve the anticipated benefits
was relatively weak, but that the lack of empirical data had not deterred employers
from adopting programs.'® The conclusion reached after the present review is
similar. There is still a paucity of empirical data showing a clear relationship
between implementation of a health promotion program and achievement of the
projected benefits. Furthermore, the majority of the published literature continues
to focus on voluntary programs in the private sector.

The problem in the research literature is primarily related to the design of the
studies that have been conducted. Most critics acknowledge the inadequacy of
the research methods employed and contend that the findings are usually
explainable by factors other than the program under study. Chenoweth, {1990b)
for example, reviewed the literature on cost-effectiveness analyses of work site
health promotion programs and reported that while the short term results of work
site health promotion programs are well documented, very few cost-effectiveness
analyses have been performed; and in those that have, most cost effectiveness
claims are misleading. All but a few studies are moderately or seriously flawed in
terms of assumptions, data, or methodology. Often the studies exhibit a
combination of errors.

According to Chenoweth (1990), there are several reasons for the lack of
acceptable cost-effectiveness studies of work site health promotion:

(1) Short-term view - resources are not allocated to conduct systematic
evaluation. Many studies also evaluate health-promotion programs

15 Results of the 1985 review can be found in Brown, D.E.; Krueger, K.G., and Berner, J.G.,
Fitness Promaotion Programs in Law Enforcement: A Review of Current Practices, Sacramento, CA:
Commission on Peace Officer Standards and Training, 1986.
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exclusively on participation rates and level of compliance. The direct and
indirect impact of absenteeism, health care costs, job-satisfaction and other
outcomes is unknown.

{2) Programs are often housed in personnel or medical departments, which
fosters the program director’s bias to evaluating programs in a positive
manner. Reports are written to justify program costs, using whatever
convenient and supportive data are available. Often, when a positive
evaluation has been conducted, follow-up and more rigorous evaluations are
not implemented.

{3) Companies do not keep good individual records of absenteeism, health care
costs, job satisfaction or job performance. Thus, valid measures on these
variables are not possible.

(4) Many companies believe the inherent value of health promotion is equal to or
greater than the value derived from other corporate benefits (e.g., stock
options, dental insurance, child care and tuition-aid programs) and therefore
do not measure it. ‘

(5) Most significantly, many theoretical, ethical and administrative factors
prevent rigorous evaluations at most work sites. Limited time, finances and
personnel expertise are common pitfalls.

The specific findings of the'!iterature review are presented below.

Productivity

Productivity, which refers to the quality or quantity of performance, has been very
difficult to measure. There are dozens of large scale studies that claim improved
productivity after the introduction of fitness and lifestyle programs (Shephard
reviewed 26 studies, 1986, 1989), but few are based on satisfactory experimental
designs and the results are therefore subject to many alternative explanations (e.g.,
increased worker satisfaction, relief from boredom, increase in arousal). The
Hawthorne effect'® is also cited as a factor in studies measuring productivity
{Shephard, 1992; Chenoweth, 1993; Golaszewski et al., 1992).

Definitions of productivity also vary from study to study, as do the methods of
assigning a dollar value to productivity. For jobs where heavy physical effort is
required, a program-induced increase in physical working capacity might be thought
advantageous, but this presupposes that effort tolerance rather than poor
management or union restrictions limit performance. In a comparison of trained

and untrained firefighters, Danielson and Danielson (1982) reported an increase in

*$The Hawthorne effect, which is a major source of bias in behavioral science research,
occurs when people who are being studied know that they are under observation and change their
behavior to fulfill what they believe the observers want.
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the length of fire breaks cut by the trained group, but only when they were fully
stressed by hot and arduous conditions. While the typical criterion in objective
studies has usually been the time required to complete a given task relative to a
standard time for the same procedure (Shephard, 1992), other criteria have
included subjective assessments, such as perceptions of workload and fatigue
(Halfan et al., 1990), which are subject to reporting bias by participants (Yancey
and Kelly, 1990).

No law enforcement studies were found that have attempted to relate measures of
productivity to an in-service physical fithess program.

Absenteeism

Although many research studies have examined the effect of instituting a health
promotion program on absenteeism, the results of these studies are unclear. On
the one hand, while many authors suggest that fithess and lifestyle programs can
decrease absenteeism, many critics warn that the effect may be attributable to
other factors. Shephard (1992), who is one of the more staunch critics of the
health promotion research literature, notes that, methodologically, the definitions of
absenteeism have not been consistent, that relatively few studies have used
controls, and that it is difficult to avoid a Hawthorne effect. Also of note is the
observation by several researchers that while there is a clear relationship between
program participation and absenteeism for males, the relationship for females is not
clear (Gettman, 1986; Baun et al., 1986; Tucker et al., 1990; Horowitz, 1987;
Karch et al., 1988). Additionally, in view of studies which have shown that
relating pay closely to attendance increases attendance, some researchers feel that
pay may have more impact on employees’ decisions about job attendance than any
other factor (Gwaltney, 1994; Lawler and Hackman, 1969; Lawler, 1971).

The situation in law enforcement appears to parallel that in the private sector. On
the one hand, as found in a well-designed, short-term longitudinal study conducted
in 1993 by the New York City Police Department (Bratton and Julian, 1994),
fitness program participants, and/or those who are in better physical condition
appear 1o be absent less frequently. New York City officers who were in better
condition prior to academy training were found to use less sick leave in a follow-up
study two to four years later. Also, a survey-based study conducted by Frost
(1987) found that 71% of California law enforcement agencies which had some
type of fitness program experienced 19% less average sick leave usage than
departments without a fitness program. Frost, however, also reported that 12% of
these agencies saw no change in usage and that 18% reported an increase in sick
leave usage due entirely to program-related injuries. Finally, regarding pay
incentives and attendance, some agencies that do not have a health promotion
program are rewarding employees monetarily when they do not use the number of
sick days allotted to them. The Huntington Park Police Department, for example,
provides 12 sick leave days each fiscal year to all employees. Employees can
accrue a maximum of 704 hours of unused sick leave for use for long-term
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disability in the event of a serious injury. At the end of each fiscal year, employees
can bank one-half of their annual unused sick leave for that fiscal year and receive
payment at their regular salary rate for the remaining half of the unused sick leave.
Since implementing this policy, the department has experienced an 80 percent
reduction in the amount of sick leave used by department personnel (Gwaltney,
1994). This finding supports the notion that relating pay to attendance may have a
greater impact on sick leave use than implementation of a health promotion
program.

Turnover

Although several private sector studies have shown that turnover is reduced for
persons who participate in health promotion programs, critics have observed that
since most analyses have been carried out on white-collar workers at times of
nearly full employment, the importance of a reduction in turnover has probably
been overstated relative to the average impact upon a post-industrial society.
Moreover, any benefit related to reduced turnover is critically dependent upon the
uniqueness of the corporate program (Shephard, 1992). Studies bearing on the
relationship between fitness promotion and turnover in law enforcement agencies
have not been conducted.

Health Status

The effects of fitness programs on the health status of program participants are
well known. Work site smoking cessation programs, hypertension control
programs, and physical activity/exercise programs (Academic Press, 1983:
Paffenbarger et al., 1993) have all been convincingly demonstrated to improve the
health status of those who participate in and complete such programs. There is no
question that these activities work. The problem is one of getting high risk
individuals to become program participants. An extensive discussion of the factors
that bear on the relation of health and fitness programs to improved health status
appears in Appendix D.

Health Care Cost Containment

According to Vickery et al. (1986), there is strong evidence that poor employee
health behaviors are associated with increased health care costs. Shephard (1992)
notes that despite the fact that few well controlled experiments exist, health and
fitness programs appear to yield benefits that, at least in the short-term, more than
match program costs. However, the impact of health and fitness programs on
long-term medical and pension costs is less certain because of changing retirement
policies and other factors (Keeler et al., 1989). Examples of research in this area
are contained in Appendix D.
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To date, the long-term cost containment benefits of health and fithess programs
have received only limited study. Most critics agree that this is an important area
of future research, in part because of the capital costs of facilities and in part
because many of the suggested early benefits of a work site program could arise
from a Hawthorne effect. Also, a major concern of health economists is that an
extension of longevity induced by an increase of habitual physical activity might
place an excessive burden on pension plans (Russell, 1984; Shephard, 1989b,
1991a).

Interpreting Health Care Costs

Despite the available evidence, current thinking on cost containment is that the
relation of health care costs and health promotion is complex and involves many
more factors than have been typically reported in the literature. According to
Lynch (1994), even though well-designed studies exist that demonstrate the
economic benefits of positive health habits, we should nevertheless be cautious or
skeptical about this evidence because health care costs more accurately measure
the use of health services than health status. A discussion of the factors that may
cloud the interpretation of health care cost data is provided in Appendix D.

On The Job Injuries

Tonti et al. (1987), report that minor sprains, strains and wounds account for more
-than 60% of reported workplace injuries and that reducing the number of such
injuries can have a significant financial impact on an organization. In a 1990 study,
Hilyer and associates (Hilyer et al., 1990) randomly assigned firefighters to a
flexibility exercise group or to a control group. They found a number of injuries in
both groups, but the cost of lost time per injury was $1,888 less in the
experimental group. At Tenneco, Tsai et al. (1988) found that injury reduction was
greatest in exercisers over the age of 50. However, injury rates increased slightly
in occasional exercisers. Baun et al. (1987) found that exercisers submit more but
less costly claims. Tonti et al. (1987) reported that establishing an on-site
rehabilitation center in a manufacturing setting was cost effective; not only were
there fewer injuries, but recovery time was quicker leading to lower treatment
costs. Some estimate that an employee fitness program can reduce injuries 50-90
percent (Gibbons, 1989). In law enforcement, Superko et al. (1988) reported that
the rates of sick leave usage and on-the-job injuries in a group of 4,480 CHP
officers decreased after 18 months following the implemenation of a physical
testing program. Taking the most conservative estimate, and assuming an equal
impact upon minor and fatal injuries, as well as a 20% program participation rate,
Shephard (1989) has estimated savings of about $43 per worker per year in the
area of injuries. According to Shephard (1992), however, most studies in this area
(n=12), have been uncontrolled, and the findings are correspondingly difficult to’
‘assess.
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Low Back Injury

Industrial injury compensation is a major industrial expense and the prevention of
low back problems is a commonly cited dividend of fitness programs for blue collar
workers (Asfour, 1984; Hartman and Cozzetto, 1984; Hilyer et al., 1990; Shore et
al., 1989; Warner et al. 1988). Shephard (1992) reports that fifty percent of
workers experience back pain at some point in their career and back-related injuries
affect as many as 35% of the workforce and account for about 25% of
compensation claims {Yu et al., 1984; Shi, 1993).

Low back pain prevention programs contain both an exercise and education’
component, Exercise is primarily oriented toward stretching and emphasizes
flexibility of the hamstrings and lower back. Many organizations show videos or

~ sponsor seminars on techniques for lifting and carrying out daily activities which
protect the spine from unnecessary stress. A study by Shi {(1993) reported that
when a local government health intervention included both exercise and education,
there was a modest overall decline in back pain prevalence but a highly significant
reduction in risky behaviors as measured by a health risk assessment questionnaire.

Psychological Benefits

Many studies investigating the psychological benefits of exercise have suggested
that regular exercise produces improvements in circumscribed symptoms including
self-reported depression and anxiety in both clinical and non clinical populations and
can improve some Type A behaviors that lead to heart attacks (Taylor et al., 1985).
According to Lovato et al. {1994), there is some evidence that exercise has
beneficial effects on psychological functioning. In addition to the above, other
benefits frequently purported as being associated with exercise include reduced
muscle tension; improved mood, temperament, self-concept, and emotional stress
tolerance (Blair et al., 1985); and increased self-esteem, sense of control, cognitive
functioning (Sachs and Buffone, 1984), and general well-being. '

Unfortunately, the majority of these studies have lacked adequate control conditions
necessary to infer a causal relationship (Emery et al., 1989; Hughes, 1984; Sime,
1984). Significant methodological problems have also been identified, including
biased selection of subjects, non random assignment to treatment conditions, vague
reporting of specific protocols used, inappropriate dependent measures and small
sample sizes. :

Stress

Wagner et al. (1987) report that of all the risk factors that they examined, stress is
the least precisely specified:

That the phenomenon of work-related stress is real is beyond question. But to
define it precisely and quantify it meaningfully may be beyond the realm of
possibility.
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Work related stress has been discussed in the literature for decades, and stress is
the source of an increasing number of employee compensation law suits. Still
empirical literature on the nature and extent of the phenomenon is almost non-
existent in the business literature. Warner et al. (1988), in a critical review of over
600 empirical studies, found no economic analysis of work site programs purported
to alleviate stress.

Recruitment and Adherence

The problem of recruiting and keeping participants in work site health and fitness
programs is well documented in the published literature. Attempts to demonstrate
improved productivity, reduced absenteeism and contained medical care costs are
greatly influenced by who participates in the program and for how long. Absentee-
" ism is mainly attributable to about 20% of employees, and unfortunately, such
individuals do not usually enroll in a work site fitness program. (Conrad, 1987;
Shephard, 1986, 1986a). Likewise, medical costs are largely attributable to a
small proportion of workers who again are unlikely candidates for exercise
programs. On the other hand, if such individuals could be persuaded to exercise,
benefits might be greater than currently inferred from studies of convinced
exercisers (Wagner, 1987).

As mentioned previously, one of the major criticisims of the empirical studies
reviewed is sample bias.” This usually refers to the fact that participants in exercise
activities are self-selecting, implying that the majority of individuals who participate
are already committed exercisers, and that the benefits reported for the program
would accrue regardless of the program’s existence because these self-selecting
individuals would continue to exercise and pursue a healthy lifestyle in the absence
of the program.

With respect to adherence to exercise, despite increasing evidence suggesting the
physical and psychological benefits of regular exercise, recent reviews have
reported that the majority of people who begin an exercise program stop, often
within the first few months (Lees and Dygdon, 1988; Martin and Dubbert, 1985).
According to Dishman (1982), it is not uncommon to observe a 50% dropout rate
within 6 months. The long term participation rate in a number of work site
exercise programs was found to drop from an initial 20% to less than 10% within a
year. (Fielding, 1984; Leatt et al., 1988; Shephard, 1989, 1992).

Elements of Successful Programs

Several authors have analyzed the components of successful work site heath and
fitness programs in an effort to identify critical elements for program success.
Articles published by Gibbons (1989) and Pelletier {1991) are typical. These
authors stress the following:
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Support of top management

Appointment of a talented corporate executive to run the program

Establishment of specific program goals and objectives

Involvement of all levels of employees

Easy access to program and facilities

Incentives for participation

Respect and confidentiality

Focus on other areas in addition to fitness (smoking cessation, weight loss)

Adoption of a slow rate of progress (to discourage dropouts due to injury,
pain, and fatigue) and '

A corporate culture that encourages health promotion efforts

Numerous researchers have observed that those employees who most need to
participate in fitness programs least often do so (Gebhardt & Crump, 1990;
O’Leary, 1985; Settergen et al., 1983; Zavela et al., 1988). Others have found
that substantial increases in program participation for specific sets of individuals, -
such as those with health risks, can be more vital and cost-effective than moderate
increases in participation for all employees (Schott and Wendel, 1992; Glasgow
and Terborg, 1988; Kahn, 1981; Kasl, 1984).

One of the key factors that emerges from the review of the literature is that
success is very often measured by achievement of corporate objectives.

Objectives may range from employee participation to increased morale, to improved
productivity, and/or reduced medical costs. Success is achieved when clear
objectives are established at the start of the program, investment is made to
achieve the stated goals, and accurate measurement is built into the program.

Pelletier (1991) notes that in order to be effective, health promotion must be part
of a comprehensive, integrated approach. A "comprehensive" program refers to a
program that provides an ongoing, integrated program of health promotion and
disease prevention that knits the particular components (e.g., smoking cessation,
stress management, coronary risk reduction, exercise, etc.) into a coherent plan
that is consistent with corporate objectives and includes program evaluation.

Finally, according to Shephard (1992), the degree to which a fitness program is
endorsed or opposed by employee groups is also critical to program success.

Prevalence of Programs

The prevalence of work site health promotion programs has been the subject of
many recent surveys. Although estimates vary, it is clear that such programs are
popular and that their numbers have grown in recent years.

According to Shephard (1992), 18% of medium sized to large companies have
programs with an exercise component. Fielding and Piserchia {1989) report that
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the results from a national survey indicate that 66% of all work sites with more
than 50 employees sponsor some type of health promotion activity. Bailey (1990)
cites a 1990 survey by Hewitt Associates of nearly 1,000 employers which
showed that 80% sponsor at least one wellness program for employees, with the
most prevalent types of "behavioral" wellness programs being smoking cessation
(63%), weight control (48%), and stress management (44%). As reported in the
preceding section, 23.2% of responding police and sheriffs’ departments in the
POST program have some form of in-service program.

Figures presented by Fielding and Piserchia (1989) and Shephard (1992) regarding
the most frequently cited categories of work site health promotion activities are
shown in Table 11.

Program Costs

Private sector work site health and fitness program costs include promotion,
facilities, equipment, and professional leadership. Many of these items are fixed
costs, and the expense per employee is greatly affected by participation rates. In
addition, clinical fitness testing and medical examination components are also
included in many programs in both the private and public'” sectors. Table 12
contains a range of costs for various compoénents that may be included in clinical
fitness and medical assessment components. '

A common issue in the literature concerns the merits of developing an exercise
facility at the workplace, relative to subsidizing exercise that takes place
elsewhere, or encouraging walking and cycling to and from work. Arguments
favoring an in-house location over a more distant facility include lower opportunity
costs for the participant, a greater chance to develop corporate morale, peer
support of participants, a potential to use existing publicity channels, and the
possibility of getting needed labor from volunteers (Shephard 1986, 1986a).

Private sector work site health and fitness programs vary greatly in cost, from
perhaps $200 to $2000 per participant per year (Patton et al., 1986; Shephard
1986, 1986a, 1989). In terms of their impact on absenteeism and health status,
multimillion dollar facilities (Feuer, 1985; Hoffman and Hobson, 1984) are typically
much less cost-effective than very simple programs (Boyd and Nielsen, 1989).
However, according to some authors (Atherly et al., 1976; Morey, 1983), such
programs may nevertheless achieve their unofficially intended objective of providing
key executives with a substantial tax-free fringe benefit.

7 As discussed previously (see pages 3, 5, 7, 13 and Table 1) 61% of law enforcement
agencies include a medical screening component and 70% of programs use some type of health-
related fitness assessment, of which 36% are administered by outside consultants, clinics or
hospitals. '
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Table 11

Frequency of Work Site Health Promotion Activities
(From Fielding and Piserchia, 1989; and Shephard, 1992)

Category Fielding* Shephard
Alcohol and drug abuse programs Not reported b9%
Smoking control 35.6% | 18%

Health risk assessment : 29.5% Not reported
Back problem prevention and care 28.5% Not reported
Stress management " | 26.6% 23%
‘Exercise and fitness 22.1% 18%

Off the job accident prevention 19.8% Not reported
Nutrition education | 16.8% 28%
Personal counseling Not reported 45%

Blood pressure control 16.5% Not reported
Weight control 14.7% Not reported

“Similar figures were reported by the Omaha-based Wellness Councils of America .
(WELCOA) in a 1990 survey (Bailey, 1990).

According to Shephard {1992), unsupervised walking and cycling are the least
expensive forms of exercise since they can be built into the normal structure of the
day, and because of low overall cost are likely to be the most cost-effective
methods of inducing a given weekly energy expenditure (O’Donnell, 1987). Data
from several Canadian studies (Canada Fitness Survey, 1983; Campbell, 1990;
Canadian Chamber of Commerce, 1987) further indicate that such activities rate
highly in terms of both current and likely future participation rates, and they have a
demonstrated therapeutic effectiveness against the main long-term concern of the
employer -- the loss of future production associated. with premature cardiac
disability or death (Morris et al., 1980).
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Table 12

Range of Costs for Clinical Fitness and Medical Services'®

Component Cost Range
Paper Screening Medical history questionnaire $15-45
Risk appraisal/lifestyle survey $15-30
Blood Panel (Chem 23) $20-40
Coronary Risk Lipid Panel $10-30
CBC Blood Panel $10-20
Urinalysis $ 5-10
2-View Chest X-Rays $30-80

3-View Lumbar Spine X-Rays $45-100

Resting EKG $30-60

Graded Exercise Test EKG (Treadmill) $100-300
Body Compoéition: Skinfolds $15-30
Hydrostatic (dunk tank) $20-50
Upper and Lower Body Strength Tests $25-50
Flexibility Testing ' $20-40
I $30-75

Spirometry: FVC, FEV1 = Flow/Vol

Conclusions

'8 These estimates were provided by Jim Merrill, a physiologist at Mt. San Antonio College.
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It is undeniable that certain health and fitness program interventions have a
positive impact on health status (i.e., smoking cessation, hypertension control, and
exercise programs). However, in order to show that work site programs are
effective in improving health status, these programs must recruit those high risk
individuals who could benefit most from the programs. Such individuals must enter
and stay in the programs over the long-term if work site programs are to achieve
their potential. The record is clear that health and fithess enthusiasts have not
achieved this objective very well. Only about 20% of eligible employees enroll in
work site programs, half drop out after three or four months, and those who remain




are generally individuals who would pursue a positive lifestyle with or without the
work site program.

The literature contains several critical reviews showing that most, if not all studies
conducted on work site health and fitness programs do not meet minimum
acceptable standards of scientific inquiry. This lack of research quality, however,
has not deterred companies from adopting work site programs. Estimates based on
large scale surveys indicate that as many as 80% of U.S. companies have
implemented some form of program.

Despite the lack of rigor, it appears that the short-term benefits of work site health
and fitness programs more than match their costs. Reductions in absenteeism and
health care costs (due to decreased injury and iliness) are typically reported within
a short time after program implementation. Whether this effect continues over the
long-term is largely unknown. Few acceptable longitudinal studies have been
conducted to date. Prominent health economists warn that a widespread change
to healthier lifestyles may have a serious impact on pension systems and that
because of the high costs of operating large scale health and fitness facilities, only
the simplest of low-cost programs are likely to yield Iong -term gains.

From a research standpoint, other areas of potential benefit have suffered from
serious measurement and or methodological problems and will likely continue to
prove difficult to analyze in the future. These areas include: psychological well
being, stress tolerance, productivity and health care cost containment. The hope is
that improved research methods will evolve through which anticipated benefits in
these areas can be clearly demonstrated.
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REVIEW OF STATUTORY AND CASE LAW

Agencies considering adoption of an in-service fitness program need to be aware of
several legal issues. The following review highlights these issues and includes
references to pertinent case law decisions. The review is organized into four major
_areas: agency liability for the actions of officers whose physical training is not
adequate; protections offered to fitness program participants under federal and
state nondiscrimination in employment laws; workers’ compensation for program-
related injuries; and the impact of collective bargaining requirements on work site
fitness programs.

Agency liability for Actions of Unfit Officers

The duty to recognize and uphold the Constitutional rights, privileges, and
immunities of others is imposed on police officers and other criminal justice
practitioners by Section 1983 of Title 42 of the U.S. Code, which reads:

Every person who under color of any statute, ordinance, regulation, custom,
or usage of any state or territory, subjects, or causes to be subjected, any
citizen of the United States or any other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress.

In Parker v. District of Columbia,’® a case brought under Section 1983, the United
States Court of Appeals for the District of Columbia affirmed a nearly half-million
dollar jury verdict against the District of Columbia for injuries caused, in part, by
inadequate training programs in physical fitness and in disarmament techniques.
The theory supporting liability was inadequate training. The proposition
underpinning the theory of liability was that an officer who was reasonably
physically fit and properly trained in the use of non-deadly force would not have
had to resort to deadly force in the circumstances of that case. In this case, a
District of Columbia officer shot Parker twice when, during a scuffle, Parker moved
in such a way that the officer concluded that he was probably reaching for a gun.
In fact, there was no gun. An expert witness (a former federal law enforcement
officer) testified, and the jury found, that the officer should have been able to
handle Parker effectively without shooting him. The District of Columbia had
provided no physical fitness training to the officer during the four years preceding
the incident. According to the U.S. Court of Appeals:

19 parker v. District of Columbia (850 F.2d 708 (D.C. Cir. 1988).
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Officer Hayes simply was not in adequate physical shape. This condition
posed a foreseeable risk of harm to others. We are persuaded that a fair
minded jury could have concluded that Officer Hayes’ conduct was the result
of a deliberate indifference on the part of the District with respect to the
physical training of its police officers.

This "deliberate indifference” to important training needs was found to be a
"policy” or "custom" of the District of Columbia sufficient to expose the District to
municipal liability for the officer’s use of excessive force, which deprived Parker of
his Fourth Amendment right not to be seized with unreasonable force.?°

In a more recent landmark case (City of Canton v. Harris),?' the U.S. Supreme
Court affirmed the use of inadequate police training as a basis for Section 1983
actions. The Court held that inadequate police training may form the basis for'a
civil rights claim "where the failure to train amounts to deliberate indifference to
the rights of persons with whom the police come in contact."

Thus, law enforcement agencies that ignore the physical training of their officers
may be held liable if their officers injure anyone as a result of inadequate physical
training.

In-Service Fitness Programs and Nondiscrimination in the Workplace

There are several federal and state statutes that prohibit discrimination in the
workplace. Discrimination on the basis of race, color, religion, sex and national
origin is prohibited by the Civil Rights Act of 1964, the Equal Employment
Opportunity Act of 1972, and the Civil Rights Act of 1991. Discrimination on the
basis of age is prohibited by the Age Discrimination in Employment Act (ADEA) of
1967. Persons with mental or physical disabilities are protected by the
Rehabilitation Act of 1973 and the Americans with Disabilities Act (ADA) of 1990.
In addition to these federal statutes, California’s Fair Employment and Housing Act
provides similar, and in many cases higher levels of protection from discrimination
than do the federal statutes. ‘

201t is noted that the decision in Parker may have turned on alleged improper jury
instructions caused when the trial court judge failed to instruct the jury to weigh officer Hayes’
actions in light of the standard established by the Supreme Court in Tennessee v. Garner [471 U.S.
1, S.Ct 1964(1985}]. Briefly, the jury believed that Hayes should have "observed a gun in Parker’s
possession” before resorting to the use of deadly force. As indicated, Parker had no gun. The
proper instruction, per Tennessee v. Garner is that an officer is justified in using deadly force when
he or she has reasonable belief that the suspect is armed or poses a threat of serious physical harm
either to the officer or to others. The record in the case clearly showed that Hayes had this
perception. Counsel for the defendant District did in fact object to the instructions, but because
they failed to do so in the manner prescribed by court rules, the trial court judge did not change the
jury instructions.

21 City of Canton v. Harris, 109 S.Ct. 1197 {1989).
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All of these statutes have a bearing on the implementation of an in-service physical
fitness program. A discussion of each follows.

Civil Rights Act of 1964 and the Equal Employment Opportunity Act of 1972

The establishment of an in-service fitness program, requires careful consideration
to the types of standards, if any, that will be set, and the consequences, if any, for
failure to achieve the standards. It is only through the consequences associated
with various levels of program success or failure that Title VIl comes into play. If
there are no standards, sanctions or consequences, then there are no actions that
can be taken which could adversely affect one’s job status. On the other hand, if
there are program goals or standards which have consequences for any term or
condition of employment (either positive or negative), then Title VIl becomes
relevant. ‘

Title VI of the Civil Rights Act of 1964 provides that:??

It shall be an unlawful employment practice for an employer . . . to fail or
refuse to hire, or discharge any individual or otherwise to discriminate

against any individual with respect to his compensation, terms, conditions, or’
privileges of employment, because of such individual’s race, color, religion,
sex or national origin. . .

The Equal Employment Opportunity Commission (EEOC) is the regulatory agency
responsible for enforcing Title VII. In 1970, and again in 1978, the EEOC, in
conjunction with other federal agencies, issued a set of guidelines entitled the
"Uniform Guidelines on Employee Selection Procedures,” which have been
accorded "great deference"” by the U.S. Supreme Court, and which constitute the
basic interpretation of the requirements of Title VIl as it applies to state and local
government.?®

Under the Uniform Guidelines, any employment practice which discriminates
against members of a protected group defined by race, religion, color, sex, or
national origin, is illegal unless the practice is job related and consistent with
business necessity. Discrimination can be either intentional or unintentional.
Unlawful intentional discrimination occurs when members of a protected group are
intentionally treated differently from members of another similarly situated group on
the basis of the protected status.?* An example would be if female officers but not

22 As amended by the Equal Employment Opportunity Act of 1972.

23 California’s Fair Employment and Housing Act incorporates these Guidelines by reference
(California Administrative Code, Div. 4., Section 7287.4(a)).

24 The employer making the decision to treat a protected group differently from another
group must do so intentionally on the basis of the protected status in order for the treatment to
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male officers were periodically required to demonstrate a certain type of physical
fitness (e.g., upper body strength) in order to maintain employment or to receive
"bonus pay." Another frequently used term for intentional discrimination is
discrimination due to "disparate treatment.”

Unintentional discrimination occurs when an employment practice which is neutral
on its face, has an adverse or disparate impact on members of a protected group.
An example of discrimination due to adverse impact would be use of a fitness test
which is "passed” by significantly fewer female officers than male officers.?®

As mentioned previously, under Title VI, if an employment practice discriminates
on the basis of either disparate treatment or disparate impact, the employer must
show that the practice is job related and consistent with business necessity.
Failure to do so results in a finding of illegal discrimination.

Under the Uniform Guidelines, there are three types of evidence that can be
‘presented to demonstrate that an employment practice is job related. They are
known as (1) content validity, (2) criterion-related validity, and (3) construct
validity.?® The requirements for demonstrating each of these types of validity are
quite arduous. A fourth strategy, referred to.as "rational validity" has also been
accepted by the courts.?’

The type of validation evidence that is necessary and appropriate to demonstrate
job relatedness depends on the nature of the employment practice. With regard to
validity, two different approaches to fitness and fitness testing have traditionally
been used in law enforcement fitness programs, and these two different
approaches call for different types of validation evidence. The two approaches to
assessment are generally known as Task Simulation Testing and Physical Ability

Testing.

constitute unlawful intentional discrimination.

*>Adverse or disparate impact is defined in the Uniform Guidelines as occurring when the
passing rate for a protected group is less than four-fifths, or 80%, of the passing rate of the most
successful group; thus, if 100% of males passed a particular fitness test, and less than 80% of
females passed the same test, then the test would be considered to have adverse impact against
females. Similarly, if 70% of males passed a particular fitness test, then at least 56% of females
would need to pass the test in order to avoid a charge of adverse impact (80% X 70% = 56%).

26 Criterion-related validity, a procedure that relies on statistics to show how one
measurement such as an ability test, predicts another measurement, such as future job
performance, is also a component of construct validity.

%7 The Uniform Guidelines also recognize that there are circumstances in which test users
cannot or need not utilize the validation techniques endorsed by the guidelines and caution that, in
such situations, the user should either modify the procedure to eliminate adverse impact or
"otherwise justify continued use of the procedure in accord with Federal law.” (Section 1607.6B(2)
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- Task Simulation Testing - Content Validity. As its name implies, this type of test
simulates actual job tasks. It requires examinees to demonstrate that they can
perform the particular tasks that are simulated in the tests. Critical to the
development of this type of test is recent job analysis information which
demonstrates that the tasks simulated are in fact important tasks and/or essential
job functions which all incumbents must be able to perform in order to successfully
perform the job.?® This type of test procedure is typically supported on the basis of
content validity -- the term "content validity"” refers to the requirement that the
content of the test reflects or matches the content of the job. While the

concept itself is straight forward, the actual steps involved in carrying out a
content validity study, as outlined in the Uniform Guidelines, are quite complex
{Major City Chiefs Association et al., 1993).

Physical Ability Testing - Criterion-Related Validity. Physical ability testing refers to
the practice of identifying and measuring the abilities one needs in order to perform
physically demanding job tasks. Physical abilities testing methods have been
around since about 1964 when Edwin Fleishman and his colleagues first published
the results of research they conducted for the U.S. Navy in which they developed
nine factors (or physical constructs) that statistically predicted how well individuals
performed certain physically demanding job tasks (Fleishman, 1964). Examples of
the constructs that Fleishman identified include stamina, dynamic strength, static
strength, trunk strength, dynamic flexibility, and gross body coordination. Another
example of a physical ability construct is cardiovascular endurance (i.e., aerobic
capacity). .

Based on the work of Fleishman and others, there is substantial evidence to
support the existence of different physical ability constructs. In order to show that
tests of these constructs {i.e., physical ability tests) are job-related, it is necessary
to show that test performance is related to some aspect of job performance.
Normally this is accomplished in what is called a "criterion-related validity study."”
This type of study requires that the test {or measure) of the ability be compared to
one or more measures of the job tasks for which the ability is presumed to be
necessary. This usually requires that the ability test be administered to a sample of
individuals who are {or will be) performing the job tasks and that these same ,
individuals be measured in terms of how well they actually perform the job tasks.
The test is said to have criterion-related validity to the extent that scores on the
test are empirically related (i.e., correlated with) scores on the job task measures.
When such a relationship occurs, the ability test under consideration can be said to
be job-related.?® '

28The Uniform Guidelines explicitly require a job analysis as part of each of these three
validation strategies, i.e., "Content," "Criterion-related," and "Construct” validity.

29An argument favoring task simulation tests (i.e., work sample tests) is that it is relatively
easy to show that the contents of the tests are essential job functions and/or tasks. Physical ability
tests, on the other hand, require a statistical showing that what is being measured is in fact related
to the performance of essential job functions and/or critical work tasks. Proponents of physical
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Thus, the importance of the Civil Rights Act of 1964, as amended, is that any type
of fitness program standard which: (1) is related to a condition or term of
employment, and (2) results in either disparate treatment or disparate impact of
members of a protected group, as defined by race, religion, color, sex, or national
origin, must be shown to be job-related. Furthermore, as described above, the
methods of demonstrating job-relatedness are very specifically prescribed, and
differ depending upon the nature of the standard.

Civil Rights Act of 1991

The Civil Rights Act of 1991 offers protections to the same groups articulated in
Title VII (i.e., groups defined by race, religion, etc.), and was passed largely in
response to a number of Supreme Court decisions that were perceived by many as
‘undermining the intent of Title VIl. Of particular relevance to in-service physical
fitness programs is Section 106 of the Act, which adds the following subsection to
the 1964 Civil Rights Act:

{1) It shall be an unlawful employment practice for a respondent, in
connection with the selection or referral of applicants or candidates for
employment or promotion, to adjust the scores of, use different cutoff scores
for, or otherwise alter the results of, employment related tests on the basis
of race, color, religion, sex or national origin.

This section has been interpreted to mean that it is unlawful to set different
standards on physical fitness tests based on gender norms.- This prohibition is
most significant with respect to physical abilities tests, such as those described
previously, which often have separate norms based on gender and/or age. Itis
also noteworthy that the prohibition is absolute, i.e., separate standards may not
be used under any conditions (employers may not present job-relatedness evidence
to substantiate the use of separate standards).

abilities tests claim that the tests measure abilities that are required for a larger number of physically
demanding job tasks, and are also related to health and well being. Cardiovascular endurance for
example, is believed to be necessary to perform a number of tasks, such as subduing and arresting a
resisting suspect, and pursuing a suspect on foot. Proponents of physical abilities tests also point
out that measuring cardiovascular endurance not only addresses an ability that is needed in many
aspects of police work, but that it is also related to one’s health status such as decreased likelihood
of coronary heart disease. Proponents compare this multiple task and health focus to work sample
tests batteries which contain only a handful of job task simulations which do not embrace the larger
health issue.
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Americans with Disabilities Act (ADA)

The federal Americans with Disabilities Act (ADA) was enacted in 1990 to secure
the rights of disabled individuals.®® Title | of the ADA prohibits discrimination
against qualified individuals with disabilities®' in all aspects of employment,
including training, compensation, advancement opportunity, and other benefits and
privileges of employment. A detailed discussion of the ADA and its effect on law
enforcement employment practices can be found in The Americans with Disabilities
Act: Questions and Answers, published by POST in May, 1995. Guidelines for
conducting pre-employment medical screening’ in compliance with the ADA can be
found in the POST Medical Screening Manual for California Law Enforcement (July,
1994).

Whether voluntary or mandatory, an in-service fitness program would be
considered a condition, benefit, or privilege of employment and therefore must be
conducted in accordance with the stipulations of the ADA. The specific impact of
the ADA on these programs is fourfold:

® it delimits the type of medical inquiries and examinations that can be
conducted on employees;

e it requires strictly confidential treatment of all medical information
collected; o
@ it requires the ability to prove that any part of a mandatory fitness

program that is found to have an adverse impact on an employee with

a disability is job-related and consistent with business necessity;

@ it mandates employers to provide equal access and, if necessary,
reasonable accommodation to disabled employees to allow them to
participate and benefit from either a voluntary or mandatory fitness
program.

Medical lnguiries and Examinations. The ADA has strict stipulations dictating the
types of medical inquiries that can be made of individuals at all stages of employ-

*°An individual is disabled under the ADA if that person has a physical or mental impairment
that substantially limits one or more major life activities, has a record of such impairment, or is
regarded or perceived as having such an impairment, even if he/she does not actually have it.
Generally, a person is disabled if the person has any physiological disorder, condition, cosmetic
disfigurement, anatomical loss, or mental or psychological disorder that makes the individual unable
to carryout major life activities such as caring for him- or herself, performing manual tasks, walking,
seeing, hearing, speaking, breathing, learning, or working to the same extent as the average person.

31A qualified individual with a disability is a person who meets legitimate skill, experience,

education, or other requirements of an employment position and who can perform the "essential
functions” of that position with or without reasonable accommodations (see page 38).
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ment. For example, no medical inquiries can be made of applicants prior to making
a conditional offer of employment. After a conditional offer is extended,
candidates may be administered a full medical examination; however, any
rejections based on medical findings must be shown to be a result of the
individual’s inability to perform one or more essential job functions (with or without
reasonable accommodation).

The ADA's requirements concerning medical examinations and inquiries of
employees are more stringent than those affecting post-offer candidates. In order
for a mandatory medical examination or inquiry to be made of an employee, it must
be job related and consistent with business necessity. Legitimate reasons for such
an examination would include the need to determine whether individuals in
physically demanding jobs continue to be fit for duty. Therefore, it is highly likely
that the collection of general measures of physiological fitness {e.g., blood
pressure) could be justified by showing the need for officers to be able to run,
jump, subdue combative subjects, and perform other physically demanding tasks.
On the other hand, subjecting officers to a yearly HIV test would not be considered
sufficiently-job-related, and as such would be an unlawfully invasive inquiry.

The ADA does permit employers to conduct voluntary medical examinations and
inquiries as part of an employee health program, providing that:

@ participation in the program is voluntary;

® information obtained is maintained according to the confidentiality
requirements of the ADA {(see below); and

e the information is not used to discriminate against an employee.

Confidential Treatment of Medical Information. The ADA imposes very strict
limitations on the treatment of employee medical information. All medical
information must be collected and maintained on separate forms, in separate
medical files and must be treated as a confidential medical record. No medically-
related information should be placed in the employee’s personnel file. The only
individuals who should have access to these records are:

L First aid and safety personnel who may be informed, when
appropriate, if the disability might require emergency treatment;

@ Supervisors and managers who may be informed regarding necessary
restrictions on the employee’s work and duties and necessary
accommodations;

® Government officials investigating compliance with the ADA,;

e Representatives of insurance companies who require a medical
examination to provide health or life insurance for employees; and
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® State workers’ compensatlon fund employees or those representing
"second injury" funds, in accordance with state workers’
compensation laws.

Although medical information obtained before January 26, 1992 is not restricted
by the ADA’s confidentiality restrictions, state law has required the confidential
treatment of such information since 1981. Under the California Confidentiality of
Medical Information Act, each employer who receives medical information is
required to establish appropriate procedures to ensure the confidentiality and
protection from unauthorized use in disclosure of that information, which includes:

e keeping the information in a secure filing system;

® controlling access to the filing system to those who have a need to
know and a right to know; and

® refraining from disclosing (in any manner, including informal
discussion) any protected information about any individual participant
unless specifically authorized to do so by the participant.

Proof of Job-Relatedness and Business Necessity. If any element of a mandatory
in-service fithess program serves to discriminate against an individual with a
disability, it must be shown to be job-related and consistent with business
necessity. For example, if an agency included a five-mile run in its in-service
fitness program, and withheld a benefit (or sanctioned) an officer who could not
.run this distance due to a physical disability, the agency would need to show that
it was a bona fide essential job function®? in order to be in compliance with the
ADA.

Note that, in the eyes of the ADA, discrimination can take many forms, including
failure to make programs or services accessible to disabled individuals, denying
fringe benefits attained by participation in certain programs, or imposing punitive or
remedial actions on disabled individuals who do not achieve success during such
programs.

It is equally important to note, however, that in-service fitness programs for
physically demanding jobs (especially jobs that have public health and safety
implications) are not only allowed by the ADA, but serve as an effective means of
avoiding the legally vulnerable practice of maintaining stringent fitness standards
for applicants, but failing to ensure that these levels are maintained once
individuals are placed on the job. Therefore, the institution of an in-service fitness
program can lend validity to an agency’s entry-level qualification standards.

32 discussion of essential job functions is found in the POST Americans with Disabilities
Act: Questions and Answers (May, 1995).

37



Reasonable Accommodation and Equal Access. Even if a component of an in-
service fitness program is job-related and consistent with business necessity, an
employee whose disability prevents participation in the program must be asked
whether he or she needs a reasonable accommodation. A reasonable
accommodation might include allowing the officer to wear a special brace during
participation, or perhaps offering another way to demonstrate a specified aspect of
fitness. For example, if a fitness program were to include a running component to
measure cardiovascular conditioning, an officer with a knee problem might be
offered the opportunity to ride a bicycle rather than run in order to demonstrate this
same aspect of fitness. On the other hand, if the purpose of a running component
was to ensure that officers can actually run the distances demanded by their
essential job functions, replacement of the running component of the program
would not be considered reasonable, since it would subterfuge the purpose of that
portion of the program.

Even if an in-service fitness program is voluntary, employees with disabilities must
have an equal opportunity to attend and participate. However, it is not necessary
to alter or eliminate these programs simply because an employee cannot participate
due to a disability.

Weight Standards.” Challenges to weight standards for police officers have, in
general, been successfully defended on the basis of their "rational” relationship to
the protection of persons and property. Much of the case law foundation
supporting the use of weight standards has actually developed as a result of
challenged "grooming” standards.

In Kelly v. Johnson (1976),% for example, a police officer argued that his
department’s regulation requiring male officers to maintain neat and trimmed hair
and prohibiting beards (except for medical reasons) violated his 14th amendment
personal liberty rights. In ruling for the department, the Supreme Court decided
that "the desire to make police officers readily recognizable to members of the
public, or the desire for the esprit de corps which such similarity is felt to inculcate
within the police force itself . . . (provide} sufficiently rational justification (for rules
regarding hairstyles)" and presumably other grooming issues. ‘

According to McCormack (1994), "Since Kelly, police agencies have been granted
wide latitude by the courts in determining the constitutionality of a variety of
restrictions placed on officers. In addition to grooming standards, courts reviewing
constitutional challenges to secondary employment restrictions, residency
requirements, sick leave usage and anti-nepotism regulations have generally held
that as long as police agencies have a legitimate, non-arbitrary reason for the rule
or regulation, that it will survive constitutional scrutiny under a rational basis
analysis. In general, courts have uniformly upheld grooming standards on such
grounds as the development of 'shared pride,” easy recognition of police by the

*3 Kelly v. Johnson, 425 U.S. 238 (1976).
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public, and safety of an officer in a struggle. Courts would be likely, however, to

require departments imposing weight standards for the first time to phase them in

over a reasonable period of time to allow overweight officers a medically safe time
to comply.”

Weight Standards and the ADA. Prior to the advent of the ADA, most courts held
that overweight employees were not considered "disabled” and therefore not
protected by either state or federal discrimination statutes. For example, in a
1991 case tried under the federal Rehabilitation Act of 1973,%* a circuit court
determined that a police captain who weighed in excess of 300 pounds was not
protected since there was no medical reason why he couldn’t lose weight.
Similarly, in a California case,® the state court agreed that body-weight limitations
on City of Los Angeles firefighters and paramedics was a reasonable means of
lnsunng the health and safety of the city’s emergency personnel and the public,
thereby rejecting a claim that the standard violated state anti-discrimination laws.
In fact, as recently as 1993, the California Supreme Court decided that obesity was
not a disability under the state Fair Employment and Housing Act unless it resulted
from a physiological condition affecting one or more of the basic bodily systems
and limiting a major life activity.3¢

However, in a 1993 federal case,® this one tried under the Americans with
Disabilities Act, obesity was in fact found to constitute a protected disability. In
their ruling, the First Circuit Court of Appeals upheld a claim by a nurse that she
was illegally rejected for employment as an institutional assistant because of her
weight. She had worked successfully as an institutional assistant in the same
mental health institution on two prior occasions. However, her third application for
the same position was rejected when the institution concluded that her morbid
obesity compromised her ability to evacuate patients in case of an emergency and
put her at greater risk.of developing serious medical problems. As in the police
captain case cited above, the employer claimed that the nurse was not disabled
because she had control and therefore responsibility for her own obesity;
nevertheless, in this instance the court rejected this claim, citing that other
conditions protected by the ADA, such as alcoholism, AIDS, and diabetes, also
implicate voluntary conduct.

3% Johnson v. City of Tarpon Springs, 758 F.Supp. 1473 (M.D. Fla. 1991).

3® Hegwer v. Board of Civil Service Commissioners of Los Angeles, 7 Cal. Rptr.2d 389, 395,
footnote 10 (Cal.App.2Dist. 1992).

3¢ Cassista v. Community Foods, Inc., 5 Cal.4th 1050 (1993).
37 Cook v. State of Rhode Island Dept. of MHRH, 10 F.3d 17 (1st Cir. 1993).
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In March 1995, the EEOC incorporated this appeals court’s interpretation of obesity
in a new section of their Compliance Manual®® dealing with the definition of the
term "disability.” In this section, the EEOC states that severe obesity, defined as
"body weight in excess of 100% above normal weight,” is to be considered a
protected impairment. In addition, individuals who are overweight to any degree as
the result of an underlying physiological disorder {e.g., hypertension or thyroid
disorder) are also considered to have a medical disability.

In summary, although the use of weight standards generally appears to be lawful, if
such a standard serves to discriminate against an employee who is found to be
disabled due to obesity, the employer must be prepared to show that the standard
is job related and consistent with business necessity. Therefore, it would be
prudent for agencies to use performance-based standards rather than (or in addition
to) simple weight standards as a means of ensuring that their officers are physically
able to perform all the essential functions of the job that could be negatively
affected by excessive weight.

Age Discrimination in Employment Act (ADEA)

The Age Discrimination in Employment Act of 1967 (ADEA) provides protection to
persons over age 40. In 1974, Congress amended the ADEA to specifically cover
employees of state and local governmental bodies, thereby applying the ADEA for
the first time to the bulk of law enforcement officers.

The relevant portions of the ADEA provide as follows:

It shall be unlawful for an employer --

(1) to fail or refuse to hire or to discharge any individual or otherwise discriminate
against any individual with respect to his compensation, terms, conditions, or
privileges of employment, because of such individual’s age;

(2) to limit, segregate, or classify his employees in any way, which would deprive or
tend to deprive any individual of employment opportunities or otherwise affect his
status as an employee, because of such individual’s age.*®

The import of the ADEA on in-service fitness programs is twofold. First, just as
any provision of a fitness program that adversely affects a condition of
employment for persons from a protected group as defined by race, etc., can be
challenged on the basis of one of the previously discussed federal statutes, any
provision of a fitness program that adversely affects a condition of employment for
someone over 40 can be challenged on the basis of the ADEA. The "burden of

38 Equal Employment Opportunity Commission. 1995. Compliance Manual Section 902:
Definition_of the Term_Disability.

33 Title 29, Section 623(a), United States Code.
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proof” for the employer is likewise the same -- showing that the program goal or
standard is job related and a business necessity.

The other major implication of the ADEA for in-service fitness programs is related
to the provisions of the ADEA with respect to mandatory retirement based on age.
Under the ADEA, a two-part test is used to evaluate the legality of mandatory
retirement ages. First, the employer must prove that any qualification used to
justify a mandatory retirement age is reasonably necessary to its business. If this
test is met, the employer must also prove that substantially all employees over the
mandatory retirement age lack the qualifications for the job, or that it is mpossnble
or impractical to deal with employees on an individualized basis.*

Law enforcement (and fire protection) agencies which had a maximum entry or
retirement age in effect as of March 3, 1983 were granted a temporary exemption
from this two-part test. However, the exemption expired December 31, 1993, and
although law enforcement is actively seeking restoration of the exemption, it has
not been legislated. Furthermore, a Congress-funded study of age requirements in
law enforcement concluded that law enforcement officials could use less
discriminatory alternatives to age requirements, such as physical agility tests and
medical examinations, to determine fitness for duty. The study recommended
against using age as a bona fide occupational qualification (BFOQ).*'42

40 Western Air Lines v. Criswell, 472 U.S. 400, 410-412 {1985).

*specific conclusions of the study (Landy, 1992) were:

® Only a fraction of the tasks performed by public safety officers involve public safety.
L The actual frequencies with which public safety tasks are performed is low.
® Distinctions between "actual” and "potential" public threat indicate that it is not

always true that failure to perform a given task will result in injury, only that it might
-- e.g., inability to "take a suspect down" may or may not result in injury to the
officer or others,

@ It is unlikely that the public will have to depend on the abilities of only one officer to
perform a public safety task.

@ The risk of experiencing a catastrophic medical event that would compromise public
safety is so small as to eliminate this factor in the debate regarding age-based
retirement.

@ Accumulated deficits in abilities are only marginally associated with chronological

age and can be documented with available tests that are better predictors than age.

@ Medical and ability tests for individual retirement decisions can be shown to be
reliable, valid, and job-related using existing testing technology.

The study distinguished between medically-based retirement and age-based retirement, and noted
that with regard to the former, there is no problem identifying the threat since the symptoms are
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The significance of the loss of the exemption for law enforcement is that on the
one hand agencies can and have been held civilly liable for hiring and retaining
officers who are not physically capable of performing their sworn duties, and on
the other hand, a tool that has traditionally been used by many law enforcement
agencies to avoid employment of such persons (namely, age restrictions on either
hiring or retention), is no longer available. As a result, in the future there is likely
to be an increased reliance on periodic medical and fithess assessments to ’
determine officers’ physical and mental readiness to perform essential duties.
Furthermore, if challenged, employment decisions based on the results of such
assessments must be shown to be job-related.

A number-of ADEA challenges to mandatory retirements ages for law enforcement
officers have been adjudicated, with the majority of cases resulting in rulings
against the employer. These cases are summarized in Appendix E.

In-Service Programs and Workers’ Compensation

~ As reported in the survey results section of this report (see pages 12-13), 44% of
the California law enforcement agencies with in-service programs have experienced
one or more program-related injuries. Some of the injuries have been very serious,
and in several agencies program-related injuries have been sufficiently costly to
cause the program to be either curtailed or greatly modified.

Also as reported in the survey results, there were four reported challenges to
workers’ compensation claims that were filed in conjunction with a program -- all of
which were overturned. Consistent with these findings, a review of the pertinent
statutory and case law leaves little doubt that injuries sustained while directly

direct evidence of incapacitation, whereas the latter is more problematic in that the challenge.is to
predict who among asymptomatic individuals will likely experience major medical catastrophic
events that will result in sudden incapacitation and, consequently, jeopardize the public safety.

“?In order to satisfy the BFOQ test, one of the following two conditions must be met:

{1) All or almost all of the individuals above a designated {retirement) age cannot
perform in a manner reasonably necessary for effective job behavior; or

(2) Some of the individuals above a designated (retirement) age cannot perform in a

manner reasonably necessary for effective job behavior and there is no alternative
available (i.e., variable other than chronological age).
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participating in a program will be covered by worker’s compensation -- whether or
not participation is voluntary or mandatory.

Less clear is what activities constitute "participation” in a program, and therefore

are compensable. The applicable statute is Labor Code Section 3600, which
provides in part:

(a) Liability for the compensation provided by this division . . . shall, without

regard to negligence, exist against an employer for an injury sustained by his

or her employees arising out of and in the course of the employment. . . in

those cases where the following conditions of compensation concur: . .

(9) Where the injury does not arise out of voluntary participation in any off-duty
recreational, social, or athletic activity not constituting part of the employee’s work-
related duties, except where these activities are a reasonable expectancy of, or are
expressly or impliedly required by, the employment. The administrative director
shall promulgate reasonable rules and regulations requiring employers to post and
keep posted in a conspicuous place or places a notice advising employees of the
provisions of this subdivision. Failure of the employer to post the notice shall not
constitute an expression of intent to waive the provisions of this subdivision.

As explained in Ezzy v. Workers’ Comp. Appeals Board,*® and Hughes Aircraft Co.
v. Workers” Compensation Appeals Board,** the Legislature’s intent in enacting
section 3600, subdivision (a)(9), was to eliminate from workers’ compensation
coverage injuries sustained during recreational, social, or athletic activities which
are only remotely work-related. The purpose of the legislation was to insure that
employers could provide voluntary off-duty recreational, social, and athletic
benefits for their employee’s personal use without also bearing the expense of

insuring the employee for workers’ compensation benefits during par‘umpatlon in
those activities.

In Ezzy v. Workers’ Compensation Appeals Board, supra, the court further
explained that the test of "reasonable expectancy of employment" consists of two
elements: (1) whether the employee subjectively believes his or her participation in
an (athletic) activity is expected by the employer, and {(2) whether that belief is
objectively reasonable.

Several cases involving injuries sustained during voluntary athletic or fitness

activities have clarified these issues. In Taylor v. WCAB,* the California Court of
Appeals ruled that a police officer was not entitled to workers’ compensation for a
lunchtime injury sustained while playing basketball. The officer maintained that as

¢

3 Ezzy v. Workers’ Comp. Appeals Bd. (1983) 146 Cal. App. 3d 252.

** Hughes Aircraft Co. v. Workers’ Comp. Appeals Bd (1983) 149 Cal.App. 3d 571, 574-
575.

45 Taylor.v. WCAB (C.A. 1st, No. A038659).
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a member of the city’s hostage negotiating team, he was expected to keep himself
in shape. The court found that the officer’s belief that he was expected to
participate in the basketball game to keep himself in shape was not objectively
reasonable: The city did not require him to participate in the game to stay in
shape, the basketball game was not an approved activity for workers’
compensation purposes, and the city had announced that compensable injuries
would be limited to those sustained while engaged in training programs and athletic
activities that were approved in advance. In ruling against Taylor the court said:

Where an employer expects employees to participate in recreational or
athletic activities to maintain certain standards of physical fitness necessary
for performance of their work, we think it reasonable to allow the employer
to limit its liability for workers’ compensation to injuries sustained in
designated and pre-approved athletic activities as the city of Berkeley Police
Department did in this case. To hold otherwise would in effect render the
employer potentially liable for any injury sustained in any recreational or

. athletic activity if the activity contributed to the employee’s physical fitness.
Such broad potential liability would be contrary to the Ieglslatxve intent of
section 3600, subdivision (a)(9).

In Todd v. WCAB,*® the California Court of Appeals ruled that a worker was not
entitled to workers’ compensation for an injury sustained while playing basketball
during the worker’s uncompensated lunch break on his employer’s premises.

David Todd was employed by Retech Inc. While playing basketball with his co-
workers on Retech premises during the lunch hour, Todd injured his left knee.
Participation in the game was voluntary. Although some material used in the game
was owned by Retech and Retech provided the premises, employees provided the
equipment and were not paid for the time off for lunch. Todd sought workers’
compensation benefits. A workers’ compensation judge denied benefits. The

Workers’ Compensation Appeals Board denied reconsideration, and the Court of
Appeals affirmed.

The appellate court rejected Todd’s contentions that he was not "off-duty” at the
time of the injury and that he was therefore entitled to compensation under the
personal comfort or convenience doctrine. Under this doctrine, certain acts
necessary to the "life, comfort and convenience” of the employee while at work do
not break the course of employment for workers’ compensation purposes. The
doctrine did not apply here because it was inconsistent with the test for coverage
under Section 3600.

The court also determined that there was no substantial evidence that Todd
reasonably believed he was expected to participate in basketball games during his
lunch break, or that participation was expressly or impliedly required by the
employment. Even though the employer apparently condoned the activity on the

6 Todd v. WCAB (C.A. 1st, No. A037377, February 18, 1988)
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premises, none of Todd’s testimony indicated that he thought the employer
expected him to participate in the basketball games, and there was no evidence
that the employer required, encouraged, or sponsored the recreational activity.
Accordingly, under Section 3600, subdivision (a)(9), the petitioner was not entitled
to workers’ compensation.

In the most recent case of note, the First District Court of Appeals concluded in
Kidwell v. WCAB, that an injury sustained by a California Highway Patrol officer
while practicing at home for an annual physical fitness test given by her employer
was compensable under state workers’ compensation laws.*” Kidwell ruptured the
ligaments of her right thumb while practicing the standing long jump at home. The
jump is required as part of the CHP’s annual fitness test. Failing the test does not
- affect an officer’s job security, but does result in loss of eligibility for a salary
differential, and certain assignments and overtime programs. Those who fail the
test are also issued a "fitness plan” to begin the "retest cycle.”

Kidwell’s injury required surgery and caused her to take 58 hours of sick leave.
The CHP denied Kidwell compensation on the basis that she sustained the injury
while engaged in an off-duty activity not expressly pre-approved as part of her
"fitness plan.” At the time of the injury Kidwell’s approved fitness plan contained
a document, signed by Kidwell, indicating that only injuries sustained as part of the
approved fitness plan would be covered by workers’ compensation.

In concluding that the test was not a "minimum job standard,” but was "job
related,” the court concluded that: "The employee’s subjective belief, that as a
condition of her employment, she was required to practice for the test, is
objectively reasonable.”

In-Service Programs and Collective Bargaining

The implementation of health and fitness programs by local law enforcement,
public entity employers is governed by the Meyers-Milias-Brown Act (MMBA),*8
which regulates labor relations for local government employees. Implementation of
such programs is subject to the MMBA's requirement that the employer and
employees meet and confer in good faith over the terms and conditions of
employment.

The MIMBA’s stated purpose is to provide "a reasonable method of resolving
disputes regarding wages, hours, and other terms and conditions of employ-

47 Kidwell v. Workers’ Compensation Appeals Board et al. [4-3-95] AO67258 [1st Dist.] -
Cal.App.4th- DlymJrnl.DAR 42390,

%8 Government Code Section 3500 et seq.

45



ment . .."* Its principal means for doing so is by imposing on public agencies the

obligation to "meet and confer in good faith regarding wages, hours, and other
terms and conditions of employment with representatives of recognized employee
organizations . . ."%°

Local law enforcement peace officers are expressly covered by the MMBA.®' Given
that mandatory and voluntary health and fitness programs generally have positive
or negative financial incentives affecting wages, such programs would be subject
to the meet and confer requirement of the Act.

The duty to meet and confer in good faith has been construed as a duty to bargain
with the objective of reaching binding agreements between agencies and employee
_organizations over the relevant terms and conditions of employment. The duty to
bargain requires the public agency to refrain from making any unilateral changes in
employees’ wages and working conditions until the employer and employee
association have bargained to impasse; this duty continues in effect after the

expiration of any employer-employee agreement.®?

If the employer and the employee organization bargain in good faith but reach
impasse, the MMBA contains no clear mechanism for resolving disputes. It merely
provides that if the parties fail to reach an agreement, they may agree to appoint a
mediator or use other impasse resolution procedures agreed upon by the parties,
such as arbltratlon

Conclusions
Law enforcement agencies can and have been held liable for injuries to others as a
result of officers not being in adequate physical condition.
Any injury sustained by an officer who participates in an agency-sponsored

program is covered by workers’ compensation, regardless of whether the program
is voluntary or mandatory, and regardless of whether the injury occurs on duty or

% Ibid.
50 Government Code Section 3505.
51 Government Code Section 3508.

2 gee: Santa Clara County Counsel Attys. Assn. v. Woodside, 7 Cal.4th 525, 536-537
{1994).

3 Sge: County Sanitation Dist. No. 2 v. Los Angeles County Employees’ Assn., 38 Cal. 3d
564, 572, fn. 14; Government Code sections 3505.2, 3507.

46



off duty, if it can be shown that the officer reasonably believed that the activity
resulting in the injury was expected by the agency.

If challenged, any agency-sponsored fitness program that adversely affects an
officer’s terms and conditions of employment must be shown to be job related and
consistent with business necessity. Such challenges may be made on the basis of
race, religion, color, national origin, gender, age, or physical handicap.

Any medical information collected from participants in an agency-sponsored
program must be job-related and consistent with business necessity, must be
collected and maintained on separate forms, and must be treated as confidential.

Fitness program standards based on separate norms defined by race, gender, etc.,
are prohibited pursuant to the 1991 Civil Rights Act. (Many tests of general
physical fitness are scored on the basis of separate norms by gender group and/or
age group.) ‘

Mandatory or voluntary health and fitness programs that have positive or negative
financial incentives affecting wages, hours, or other terms and conditions of
employment cannot be unilaterally implemented; such programs are subject to the
meet and confer requirements of the Meyers-Milias-Brown Act.
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APPENDIX A

AGENCIES THAT RESPONDED TO SURVEY
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Agencies That Responded to Survey

Adelanto P.D.

Alameda Contra Costa Co. Transit Dist.
Alameda Co. S.D.

Alameda P.D.

Albany P.D.

Alhambra P.D.

Alpine Co. S.D.

Amador County S.D.

Anderson P.D.

Angels P.D.

Arcadia P.D.

Arroyo Grande P.D,

Atascadero P.D.

Atherton P.D.

Atwater P.D.

Auburn P.D.

Azusa P.D.

Bakersfield P.D.

Baldwin Park P.D.

Banning P.D.

BART PD

Beaumont P.D.

Bell Gardens P.D.

Bell P.D.

Belmont P.D.

Belvedere P.D.

Benicia P.D.

Berkeley P.D.

Beverly Hills P.D.

Bishop P.D.

Blythe P.D.

Brea P.D.

Broadmoor P.D.

.Buena Park P.D,

Burbank P.D.

Burlingame P.D.

Butte Co. S.D.

Butte College DPS

CA Department of Fish and Game
CA Department of Health Services
CA Department of Justice - Medi-Cal Fraud
CA Department of Toxic Substance Control
CA Department of Consumer Affairs
CA Department of Human Assistance
CA Department of Justice, DLE

CA Department of Parks and Recreation
CA Department of Corporations

CA Department of Insurance

CA DMV - Div of Invest. & Occ. Licensing
Calaveras Co. D.A.

Calaveras Co. S.D.
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California Highway Patrol
California Horse Racing Board
Calistoga P.D.

Campbell P.D.

Capitola P.D.

Carlsbad P.D.

Carmel P.D.

Cathedral City P.D.

Ceres DPS

Cerritos College Campus P.D.
Chico P.D.

Chino P.D.

Chowechilla P.D.

Claremont P.D.

Clearlake P.D.

Cloverdale P.D.

Clovis P.D.

Coalinga P.D.

Colton P.D.

Colusa Co. S.D.

"Concord P.D.

Corcoran P.D.
Corning P.D.
Corona P.D.
Coronado P.D.
Costa Mesa P.D.

. Cotati P.D.

Covina P.D.

Crescent City P.D.
CSPU Pomona P.D.
CSU Dominguez Hills P.D.
CSU Chico P.D.

CSU Fresno P.D.

CSU Fullerton P.D.
CSU Humboldt P.D.
CSU Los Angeles P.D.
CSU San Jose P.D.
CSU Stanislaus P.D.
Culver City P.D.
Cypress P.D.

Daly City P.D.

Davis P.D.

Dixon P.D.

Downey P.D.

East Bay Regional Park Dist. P.D,
E! Cajon P.D.

El Centro P.D.

Et Cerrito P.D.

El Dorado Co. S.D.

El Monte P.D.

El Segundo P.D.
Emeryville P.D.



Escalon P.D.
Escondido P.D.
Eureka P.D.
Fairfax P.D.
Fairfield P.D.
Folsom P.D.
Fontana P.D.

Foothill College District P.D.

Fort Bragg P.D.
Fortuna P.D.
Foster City P.D.
Fowler P.D.
Fremont P.D.
Fresno Co. D.A
Fresno Co. S.D.
Fresno P.D.

Galt P.D.

Garden Grove P.D.
Gardena P.D.
Gilroy P.D.
Glendora P.D.
Grass Valley P.D.
Greenfield P.D.
Gridley P.D.
Grover Beach P.D.
Gustine P.D.

Half Moon Bay P.D.
Hayward P.D.
Hemet P.D.
Hercules P.D.
Hillsborough P.D.
Hollister P.D.
Humboldt Co. S.D.

Huntington Beach P.D,

Imperial Co. S.D.
Imperial Co. D.A.
Indio P.D.
Inglewood P.D.
Irvine P.D.
lrwindale P.D.
Isleton P.D.
Jackson P.D.
Kensington P.D.
Kerman P.D.
Kern Co. S.D.
King City P.D.
Kings Co. S.D.
Kingsburg P.D.
La Habra P.D.

La Mesa P.D.

La Palma P.D.

La Verne P.D.
Laguna Beach P.D.
Lake Co. D.A.
take Co. S.D.
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Lake Shastina P.D.
Lakeport P.D.

Lassen Co. S.D.
Lincoln DPS
Livermore P.D.
Livingston P.D.
Lompoc P.D.

Long Beach P.D.

Los Altos P.D.

Los Angeles Co. D.A.
Los Angeles Co. Metro. Transit Police
Los Angeles Co. S.D.

Los Angeles Comm. College Dist. P.D.

Los Angeles P.D.

Los Gatos P.D.
Madera Co. D.A.
Madera P.D.
Mammoth Lakes P.D.
Manhattan Beach P.D,
Manteca P.D.

Marin Co. D.A.
Marin Co. S.D.
Marina DPS
Mariposa S.D.
Martinez P.D.
Maywood P.D.
Mendocino Co. D.A.
Mendocino Co. S.D.
Merced Co. Marshal’s Dept.
Millbrae P.D.

Milpitas P.D.

Mono Co. S.D.
Montclair P.D.
Montebello P.D.
Montebello Unified Schoo! Dist. P.D.
Monterey Co. S.D.
Monterey Park P.D.
Monterey Pen Airport District P.D.
Monterey P.D.
Moraga P.D.

Morgan Hill P.D.
Morro Bay P.D.
Mount Shasta P.D.
Mountain View P.D.
Murrieta P.D.

Napa Co. D.A.

Napa Co. S.D.

Napa P.D.

National City P.D.
Newark P.D.
Newman P.D.
Newport Beach P.D.
Qakdale P.D.
Oakland P.D.
Oceanside P.D.



Ontario P.D. ‘ San Joaquin Co. S.D,

Orange Co. D.A, San Joaquin Delta College P.D.
Orange Co. Marshal’s Dept. San Jose P.D.

Orange Co. S.D. San Leandro P.D.

Orange P.D. San Luis Obispo Co. S.D.
Oroville P.D. San Luis Obispo P.D.
Pacific Grove P.D. San Mateo Co. D.A.
Pacifica P.D, San Mateo Co. S.D.

Palos Verdes Estates P.D. San Mateo P.D.

Paradise P.D. San Pablo P.D.

Parlier P.D. v ’ San Rafael P.D.

Pasadena Community College P.D. Sand City P.D.

Pasadena P.D. : Sanger P.D.

Pasadena Unified School Dist. P.D. Santa Ana P.D.

Paso Robles P.D. Santa Barbara Co. Marshal’s Dept.
Patterson P.D. . Santa Barbara Co. S.D.
Piedmont P.D. . Santa Clara P.D.

Pinole P.D. Santa Cruz P.D.

Placer Co. S.D. Santa Monica P.D.
Placerville P.D. , Santa Paula P.D.

Pomona P.D. Santa Rosa Jr. College P.D.
Port Hueneme P.D. Santa Rosa P.D.

Porterville P.D. Scotts Valiey P.D.

Red Bluff P.D. Seaside P.D.

Redding P.D. Shasta Co. D.A.

Redlands P.D. Shasta Co. S.D.

Redondo Beach P.D. Shasta Co. Marshal’s Dept .
Redwood City P.D. Sierra Co. S.D.

Rialto P.D. Sierra Madre P.D.
Richmond P.D. Signal Hill P.D.

Rio Deli P.D. Simi Valley P.D.

Rio Vista P.D. Siskiyou Co. S.D.

Riverside Co. D.A, Solano Co. Marshal ’s Dept.
Riverside Co. S.D. Solano Co. S.D.

Riverside P.D. Soledad P.D.

Rohnert Park DPS ‘ Sonoma Co. S.D.

Roseville P.D. Sonoma P.D.

Sacramento Co. D.A. . Sonora P.D.

Sacramento P.D. South Gate P.D.

Salinas P.D. South Lake Tahoe P.D.

San Benito Co. S.D. South San Francisco P.D.
San Bernardino Co. S.D. Stallion Springs P.D.

San Bernardino P.D. Stockton P.D, .
- San Bernardino Unified School Dist. P.D. Stockton Unified School District P.D.
_San Bruno P.D. Suisun P.D.

San Carlos P.D. Susanville P.D.

San Diego Community College P.D. Sutter Co. S.D.

San Diego Marshal’s Dept. Taft P.D.

San Diego P.D. Tehama Co. S.D.

San Fernando P.D. ) Trdcy P.D.

San Francisco P.D. Tulare Co. D.A.

San Gabriel P.D. Tulare Co. S.D.

San Jacinto P.D, - Tulare P.D.

San Joaquin Co. Marshal’s Dept. Tuolumne Co. S.D,

Turlock P.D.
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Tustin P.D.

Twin Cities P.D.

U.C. Berkeley P.D.
U.C. Davis P.D.

U.C. Irvine P.D.

U.C. Los Angeles P.D.
U.C. Riverside P.D.
‘U.C. San Diego P.D.
U.C. San Francisco P.D.
U.C. Santa Cruz P.D.
Ukiah P.D.

Union City P.D.
Upland P.D.

Vacaville P.D.
Ventura Co. D.A.
Ventura Co. S.D.
Ventura P.D.

Visalia P.D.

Walnut Creek P.D.
Waterford P.D.
Watsonville P.D.
Weed P.D.

West Sacramento P.D,

West Valley - Mission College P.D.

Westminster P.D.
Whittier P.D.

Willits P.D.

Willows P.D.
Woodlake P.D.
Woodiand P.D.

Yreka P.D.

Yuba City P.D.

Yuba College Dist. P.D.
Yuba Co. S.D.
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APPENDIX B

CALIFORNIA AGENCIES THAT HAVE A FITNESS PROMOTION PROGRAM
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